THE STATE Department of Commerce, Community,

AL ASK_A and Economic Development

ALCOHOL AND MARIJUANA CONTROL OFFICE

GOVEENOR MICHAEL J. DUNLEAVY 550 West 7th Avenue, Suite 1600
Anchorage, AK 99501

Main: 907.269.0350

MEMORANDUM
TO: Alcoholic Beverage Control Board DATE: November 12,2019
FROM: Erika McConnell, Director RE: 5563 Homer Spit Oyster Bar

This restaurant or eating place — public convenience license was approved by the board and issued
to Suvi Bayly in mid-2017. The licensee submitted an AB-14 Licensed Premises Diagram Change
shortly afterwards to include an outdoor deck as part of the licensed premises. After receiving an
inquiry about using the deck for an event using a different caterer, we reviewed the lease for the
Homer Spit Oyster Bar.

The lease between Kachemak Shellfish Mariculture Association (KSMA) and Suvi Bayly, submitted
with the original license application and valid through the end of 2018, stated that the KSMA was
leasing “the 1% Floor Office space” at 3851 Homer Spit Road, but allowed “courtesy use of "4 of the
outdoor deck space.” The lease described the deck space but then stated, “For the 2018 summer
season, (June-August) the lessee may define the needed exclusive use of the deck space at an
additional $.50 per sqft. This is at the option of the lessee, not obligatory.”

Staff contacted the licensee to request an updated lease showing right or title to, or interest in the
deck. The licensee submitted a new lease, signed at the beginning of 2019 and expiring in January of
2020, that leases “the 1% Floor space currently fitted out as a restaurant/oyster bar, the storage space
directly behind said space, and the 2™ Floor Restroom.” The lease goes on to say, “Also included in
this lease is access to the outside deck space.” The licensee was informed that this was not sufficient
to show right or title to or interest in the deck. She submitted a lease amendment to correct the
issue, but it was not signed by the landlord, KSMA.

A licensee needs to control the area where alcoholic beverages are served and consumed for the
purposes of enforcing AS 04.16.025 (Illegal presence on premises involving alcoholic beverages), AS
04.16.040 (Access of drunken persons to licensed premises), AS 04.16.047 (Access of persons with
restriction on purchasing alcohol), and AS 04.16.049 (Access of persons under the age of 21 to
licensed premises). In this situation, it does not appear that the licensee has right or title to, or
interest in the deck.

I request that under AS 04.06.090(c), the board reduce the area designated as licensed premises to
remove the deck, finding that the reduction is necessary to ensure control over the sale and
consumption of alcoholic beverages on the premises.

Attachment: Lease for licensed premises
Licensed premises diagram



COMMERCIAL LEASE AGREEMENT

1. Parties

b
This COMMERCIAL LEASE AGREEMENT is made this _-2’ / day of _January
2014, by and between Kachemak Shellfish Mariculture Assoc ation, hereafter
referred to as "KSMA" and Suvi Bayly, hereafter referred to as "LESSEE".

Z. Description of Leased Premises

KSMA herely leases to LESSEE; the 1k Flgor space currently fitted out a5 a

restaurani/oystar par, the storage space directly behind sa.d space, and the Znd Flaor

Restragm, all i 5pit Road, Homer, Alaska 99503,

Alsoincluded in this loase s zecess to the outside deck space.
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Tne premises will he used for a caommercial business: an oveter bar. LESSEE may nt
use the premises for any othe- purpese without the express wiitten consent of KSWA.
LESSEE may not wse the oremises for any dlegal purpose. LESSEE agrees to conforn ko all

raral, state and Federal laws concerning the operation of its business snd the use and
ectupation of the premizes. LESSEZ agrees ta provide written notification to KSMA shauld it
became aware of any non-comphance ta any of the aforermentioned laws. No sroking is
permitted in or around the hu ding. Mo pets, unless perm:ttad by law, are permitted in the
buriding.

A Term

Fhe premises will be leased for the fallowing zerem- 1ot of Fabruan, 2019 and
terminates on the 31st of Janvary, 2020 Tre LESSEE wili not have the option te renew this
specific contract For an additional ters, after the termination datg stated herain. In the
event LESSEE remains in the premises without a new lease being signed, LESSEE shail pay
51,200 per month of pezupat'an. KShA reserves the right ta remgwe LESSEE equipment and
goods from the premises after the termination of lease znd heve 1t olaged ir storage, all at
the expense of the LESSEE. itis the intention of KSMA to negotiats a new lang-term loase
with the LESSEE at the rate listeg in "5, Rent” bedaw. The intention af KSWA does not imphy
a guarantee that LESSEE and KSMA will enter into a new lease agresnient.

5 Rent

fient payments are due o ar cefare the 1st day of each moats, CESSEE shali pay
K582 3 manthly payment a5 per the table below. Payment s tnclusive of sales tax, As sales SR
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tax i subject to change, (ESSEE agrees that any said cha nres we | adjust total monthly
payrnent up or dowo, Fayment shail be mage to KSMA's Agent and shall be hand delivered
or properly mailed to KShA, 706 B, Planear Ave Suite 3, Homer, Alaska 99603

Reont Table

January 2020 2550 (36075 + 39.25 saies tax)
February 2314 3600 (560,75 + 39,25 sales tax)
hareh 2019 5600 {560.75 + 39,25 sz.es tax)
Anpril 2019 SE0C {56075 + 39.25 sales tax)
May 2019 SELAGG{ITAD. Y5 + 39,25 sales tax)
Jung 243159 51,800 (176075 + 39.25 sales rax)
July 2019 5250010246075 + 39,25 sales tax)
Aupust 2019 52,500 [2,468.75 + 39.25 sales tax)
September 2019 5:.5001,560.75 + 39.35 sales rax)
Qrtaber 2019 SE00 (560,75 + 39.25 sales tax)
Movemnber 2019 S500{560.75 + 35.23 salas tax)
Oecember 2913 SH00 (560,75 + 39,25 sales LK)

6. Late {harges and Other fees

Rent paid after the Sth cay of sach month is considereg delinguent. & fate charge of
550.00, plus 51.00 per day will Ba assessed until rent 15 paig in full. Except where LESSEE's
bank aceepts responsihility, LESSEE will be charged a $25 .00 fee far hancling of dishonored
rental checks. Any rent that may have been due prics to sigaing this lease, will bocome due
on the next mantn's paymen: date.

Inthe event the LESSEE 1s lacked aut of the building due 1o LESSEZ's (or emplayees
thereat) actions, and the EESSEE jar em ployee thereoft requesss the assistance of KSMA
during nan-husingss hours, a fack-ous fee of $35.00 will be charged.

o Utilies

KSt1A wdll contince to hold the major utilities in their nare; warer/sewer, sbectric
ard natural gas.

LESSEE agrees ta accept the Bllirg froet KSMA Far the pro-rageg usage for each
usility durirg the tume of terancy. Uty payrents are dus withrn 30 days af recaipt of
invaice and subject toiate charges and ather fees 15 nated in Saction 6 abowve. Should
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LESSEE billed amaunts vary significantly from the exoected amgunts of $700 p.a. for water,
$500 p.a. for electric @ndfor $200 p.a. for natural pas, KSMA will provide to LESSEE copars af
original KSMA utikty invoices for the hilied time period in question for said utility to show

fair KSMA hiliing practice. XSMA does nat aad will not callect fom LESSES wtility amounts in
excess of estrmated actual uszge.

LESSEE is indeperdently responsible for their awn garbage carefremaval_ Ploase
refer to section 12 of th's agraement for further explanation aof LESSEE s ohligatians,

8. Parking Lot, 8uilding and Equiprment

Butlding mairtenarce shall oe the responsibilicy of the ¥5MA, uniess such
maintenance 15 caused Ev the risuse, neglect o carelessness of the LESSEE. This includes
parking lot snow prowir ffcare,

3. Sunlat
LESSEE shall not assign leaze ar sublet the premises.
10. KSMA Disclasure

LESSEE understancs that during the tenancy any and 3+l damage related to the
wZ35EE actions ansite, or the actians of any of its family, employees, custamers, agent,
puests ar mvitees, will e (ke financial ablipation of the LESSEE unleis KSMA gtherase
indicates to the LESSEE in writing. LESSEE s obligated for dasrages as set forth in section 13
of this agreemeant.

11. Acceptance and Repairs

FiMA shall make, a5 ard when needed, at its own expense, all repairs to the
premises and/or buitding, provided such repaits are not made necessary by the misuse or
aeglect of the LESSEE, its fzmixy, employees, custamers, agents, auests or invitees, LESSEE is
responsiole for and kereny agraes to pay for any darmags dore by wind, rain ar snow caused
by eaving windaws or dogts open, and ta piumbing fixtures, znd appliances caused by
improper use, accidents or carelessness.

KIMA shad attempt to have all suilcing maintenance related ‘ssues resclved as soon
35 possible based on KSMA priaritizat.an. Safaty bas UTMost priority.

LESSEE shali not arrange buiding repairs an its cwn and attempt 1o hind KSMA
financiaily to said repairs. Should LESSEE, on sts own accard ang in contradiction ta this
lease, bypass KBMA and arrange repairs tatie building or premises, LESSEE shall be sofeky
responsible for any said maintenanse related service calls to include cost ang potential
negative impact to builging made by maintenance activity whether uitrmate y deemed
nELEsLAry G not by KSKA, LESSEE shalb submit in writing to KSMA any known gefect, Should
defert be deemed by LESSEE [or emaloyoes thereof] to be dangerous in nature, i e with the
potential to cause bodily harm, LESSEE shall alsa make persanal notificaticn (verbal, exr,
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phane call, ete.} at earliest available opportunity,

LESSEE shall oe respaonsible for maintenance of all cquipment utilized within Lessee
leased spaces. LESSEE shall have all equipment serviced, if reguired, to ensure safe
pperatian.

LESHEE aprees that no cermanently affixed tasles, chairs, benches ar any patio or
otherwise furniture wiil be attached to the surraunding deck withedt written 2atharization
from KEMA 0 addition, a5 roted earlier, there will be no smokisg pereitted on the deck,
Any damage caused by this action or any acton that is not conducive with the well-being of
thre property, will be at coss ko the LESSEE.

12, LESSEE Obligaticns
LEZSEE is respansible far <he following:

A, LESSEE has fully performed all obligations undes this case apreement, as well 35
any ather obligat'ons impased by iaw;

B, LESSEE accupies the premises far the entire term;

- LESSER s current on zll -ent, late charges and ather fees owed KSKA at the time
of lease termination: (unlzss biding, nat to include rent, from £SMA has not yat
bean proviged); and

D. LESSEE has cleaned ieasec space to a prafessionz| stancasd;

E. Keep the premises rlean sng safe on a daily basrs, toinciude fightly vacuuming of
stairs and hallway portians lzadging to LESSEE's leascd spaces jto include
restraom);

F.To comply with all ipcal, state ang federal laws and to refrain from using the
premises in any fashion inconsistent with said laws:

G. T refrain fram deeping any inoperable motor verizle or any part thereod, on the
Fromises or any adjgcert street or alley;

H.Te preperly dispose of rubhish, garbage and waste in a clean and sanitary manner
atreasonable anc regutar intervals and to assume 3t Soots of extermination and
fumigation forinfestaticn caused by DE55EE s artions;

o To properiy wse and coarate all alectrical & gas, fixtures ang agpliarces:

1. Te refrasn from engaging in any activity ar allowing any activity on the premises
whick zauld resalt in a civil ligbility to KSMA;

K. o keep the premises free fram any ligns and encurnBrances resuling from
LESSEE's actions;
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L. T adhere to the Jity of Homer ordinances in regard to their signage and policy
and placement;

M. To acknowledge the upstairs restroam is for employees ard paying customers
anly & ta take general care for the cleanliness of saig a#a3. LESS2E is responsible
for any supplies in regard to utiiization and cleantng of said Zacitity. KSMA does

not provide public restroams. LESSEE shall place key in a bocatior. and manrer
that kFaips enfarce this.

M. Ta ensure that daring evening hours access to the upstairs is monitored in a
reasonable fashion. KShA may provide additional supacrt to VESSEE to facilitate
said cbligation, f.o.camera, physical barrier, etc. LESSEE to instruct patrans of
the "ane person per use of restroom at a time” poficy unless the persen is in
need of assistance due to age, disability or mecical condition, K504 rECOaMnies
that moniterirg during busy times is not an absolute,

0. To acknawledge that KSMA and Kachemak Shellfish Growers Co-co [KSGE) are
two separate and gistinet entities and that sctions by KSGC, its employess
andfor agents, even if employeed by both entities, hgve no mitigating tmpact an
the LESSEE's obligations under this agreement.

i3 Damage to the Fremises

CESREE is responsble for any damage ta the oremises caused by its conguct, or the
conduct of sts famidy, customers, agents, emplayess, guasts and invitees,

14, Indemnification and Hold Farmless Clause

LESSEE agrees ta release KSMA, its property manager, agents, employees and
representatives, and to indemn:fy and hold such pe-sens anc entities harmloss, fram any
claims for damages or injury to LESSEE, its famity, customers, agonts, employees, guests and
irvtees by reason of any condition of the premiscs within the esntrol and responsibility gf
LESSEE, or arising from LESSEE's activities conducted upon the presmises, Should LESSEE
balieve 2 condiTlan o the arennises g petentially harmiut arin reed of repair By KEShA,
LESSEE wiil promptly give KSWA written notice of such cond:tian ar dafect belisved to be
aoteniially harmiul andforin need of reparr.

15, Incurarce

LESSEE further agrees to carry bodily injury, praperty damage ang persanal injury
general fiability insurance with simits of not less than $5G0,000 "he lfabiity insurance shall
be maintained and paid for by LESSEE throughout the lease term. €504 shall be inendifisd
as an additional fnsured 95 2 such policies. Proof of insurance shall be provided to KSRA at
the commencament of the lease term andfor upon refnewal of an expirirg palicy.

Should K3Mas fire insurance cn the leased promises increase a5 2 resulft of LESSEEs
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oroupation, LESSEE will reimburse KSEA the amount of such increase.

15, Events Constituting Default

LESSEE's right to gcoupy the premises will, at KSMA's discretion and option, cease
shoudd LESSEE, 1ts family, guests, agents, emplovess, or inviteos, as appropriate, engage in
the following conduct:

A Any canduct whick constitetes as defaclt under Alaska laws,
B. Fail to pay reat an t'me;
C_Fail to camply with any term of this lease;

(. Mlake an assignment far the benefic of crediters, or otherwese indicate an
inabilzty to pay debts:

E. Commit waste an tee premisgs, beyond normal wear and tear, and faii to repair
such waste as dwected by <54,

F, Make any untrue statementsin the applicatior of this lease;
G, Engage in ary illegal activity an the premises; or

H. Fail te pay other invoices, submitted to LESSEE Based on corditions of this kease,
on time.

In the event of such default, KSMA may deciare the bease terminated and
immediately retaks possession of the premises, In addition, L£55EE shal! be reguired to
vacate the premises upan expiration of this [ease.

17. Access

KSMA, its progerty manager, agents and employess have the right to enter the
premises for the fallowing purooses:

A Any purpose permitted by law;
B. To inspect the premiscs;

. To show the property for rent or sate, :ncluding the rignt t3 piace rental or Fr
sale” signs an the aremses;

b To make necessary repaiss, additions or afleratians; o
E. To cantrol emergency situatians and to protect the propery,

Absent exigenr circumstanzes, KSAA may enter the premisas oniy upon 24 hours
advance notice to LESSEE.
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18 Venue and Attorney Feec

Any court action invalving this 'easc shalt be filed i the Third Judficial distriet at
Hemer, Alaska. inthe event of any litigatian between the parties arising under of in
conjucture with this agreement, tre prevailing party will be entitied o its actual, reasonzble
costs and attorney's fees. in the event of a dispute, the oarties agree to Jse a third-party

mediator prior to litigation, except in *he case of a federal caurt action.
19, Keys

LESSEE shall recgive & keys upon lease signing; 2 frant goor xeys, 2 unit keys and 2
upstairs restracen keys. Any agditional keys can be issued and recorded by the KShA
building manager. The LZ55EE will pay the per key cutting charge to shtain any additional
koys. Upon termination of the agraement all issued kevs misst be retumned to KSMA no later
than the day following the date of termination, Any key|st not returned on time wiil resolt in
W 525.00 per key charpe,

20, Dastructian ar Congéerrnatian of Premises

In the event the premises is destroyed or siade urasab.e by fire or natural causes,
ar is toe subject of 2 condemnation proceeding by ary goverament authority, this .ease
agreerment will terminzte,

2L Entire Agreemen:t

This documient canstitutes the entize agreement between KSMA and LESSEE and
supercedes 3l preceding or cotemparaneous verbal agreements, oromiies or
ungerstandings. Any addions or modifications to this agreement eust be inowrit'ng and
signed by KESMA and LESSEE.

22, Controdling Law
This agreement shall oe interpreted accarding to the laws % the State of Alaska.
23, Motices

Tar the extent written ratices are reguired under tnis aareement. they shall be
mailed to the fallowing address:

PSR KSR Kazhemak Shellfish Mariculture Assor 2t.on
206 E. Sipneer Ave, Suite 2

somer, &K SRE03

IESSEE: Suvi Sayhy



FC Box 105
Girdwood, AK 93587

aMd
dayPres
Zach Scholl

310 K Strect, Suite 200

Anchorage, &% 99501

All other forms of writien communization wilt take place in g mutually agreed upon
manner. [tis the intent af KSMA 10 have alt relevant cammunication regarding LESSEE's
occupation of the premises dotumented. Any concerns, requests, complaints, et from
cither party net falling directly under the scope af this agresment wik noed to take place in
# dateftime traceable format. This may include tex messages, =-mall andfor mailed letters.

24, Appendix 4

K388 ard LESSEE apree tnat gdocument titled Apgerdix A T Residential ease
Apreerment "{ESSEE CHECK-OUT RESPONSIBILITIES" signod on 371472017 by both LESSES
and KSMA [KMSA i document|is = farm a part of this new lease agrooment upon Rigninge,

Far clarity, it is page 7 of tne previous agreement. It is attached to the end of this lease.
15 Atkrnowladgement by LESSEE

LESSEE acknawlzdpes every ter of this agreement has neen read and understood
and ample opportunity 1o seek the advice af an attarney has been proviced.

THIS I3 ALESALLY BiINDING DOCUMENT. RESD IT CAREFL LLY FRICIR TO SIGHING.
CONSULT AM ATTORNCY IF YO HAVE ANY QIUES TILINS,

This agreement is s.ared by the partes on the date next Lo their respectiva
signatures, Every page of ~his document, inctuding the appendi: must be inizialed by bath
SIENETS,

wsse Xt DX gloy g CHR9)200
| /"%% 7 :

C
KSMA:

President QZ,/

Dare: 09 el e
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COMMERCIAL LEASE AGREEMENT

APPENDIX A TO RESIDENTIAL LEASE AGREEMENT
LESSEE. CHECK-OUT RESPONSIBILITIES

FLEASE READ CAREFULLY: ; .

L'pon advising us of your intent to vacate the premises, you will need o clean the rectel unit
socording 1o the list provided hesein. The properiy menager or assistant will comgplete a walk-
through ingpection. Cleaning and repairs nacessary on the Leszee’s behalf will be schedeled
with an eppropriate vendor and such charges will be deducted from the sacurity deposit. There is
2 §25.00 per vendor transaction fes for all services courdinated by the property manzger on the
Lessee's benaitf. Lessee will be charged $25.00 for requested re-inspectizns.

By law, you aw required ta give a 30-day written notice of our intent to vacate. The Alaska
Landlerd Tenent Law states vour notice must be given to the Landiord "ai least 30 days before
the rental due dare specifiad as the teimination date in the notice."

WHAT WE LXPECT 10 BE CLEANE:.

Wash dowa all walls and iin

Clean al] cutlet covers and switeh plates

Clean all fieors {wax i necessary)

Clean alt Jight fixiures and replace bumt bulbs

Clezn vert fans

Clean &h sinksbesinsTauceis

Cizan 2H counter tops

Clean inside/nutside/underncath refrigerater

Ciean oven and over racks and uaderneath sven

Clean stove top, stove pans and under stove top/pans (replace i necessary)
Clean inside/autside dishwasher

Clean tops af sll appliances

Clean dlinde'curtairs’valances if present

Empty and wipe out all cupboards end ciesets

Wacuam the tops of all cupboards

Clean all windaivsills and ineide wiodows

Clean all dears, including inside/ouisice windows

Fifl afl nzil heles to professional standards with wali putty

o 0
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THAVE RE'AD THE ABOVE INFORMATION AND UNDERSFAND IT,
£ . g . / -
Date: ﬁ/if*’r’-_f D
Datz; F/:;q / v
- /"

fEges!
TMBA:

Menager ; r
. //J L el 2017
l‘/‘-’—-“"
Lessee Initialg ﬁ-x’ -7 KWSA Initals
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