NOTICE OF PROPOSED CHANGES ON SECURITIES IN THE
REGULATIONS OF THE DEPARTMENT OF COMMERCE,
COMMUNITY, AND ECONOMIC DEVELOPMENT

BRIEF DESCRIPTION

The Department of Commerce, Comimunity, and Economic Development proposes regulation
changes to sections dealing with securiiies in order to clarify and update existing regulations, update

fees for certain securities filings, and establish a new registration fee for broker-dealer branch offices.

The Department of Commerce, Community, and Economic Developineni proposes to adopt regulation
changes in Title 3, Chapter 8 of the Alaska Administrative Code, dealing with securities, including the

following:
(1
(2)
(3

4)

(%)

6)

M

(&)

®

3 AAC 08.011 is proposed to be amended to clarify when an agent application is
considered to be abandoned.

3 AAC 08.015 is proposed to be amended by establishing a $75 annual registration fee
for a broker-dealer branch office.

3 AAC 08.075 is proposed to be added to require a registered person to fully cooperate
with the administration during a determination of whether a securities violation has
occurred under AS 45.55 and that failure to do so may consiitute a violation and be
grounds for denial, suspension, or revocation of registration.

3 AAC 08.085 is proposed to be amended fo clarify that notice filings for mutual funds
are not effective in Alaska until they have become effective with the Securities and
Exchange Commission (SEC). This section is proposed to be amended to eliminate
references to a filing fee option for an automatic one-year extension and to clarify that
renewals for these filings will not be accepted more than 60 days prior to their expiration.
3 AAC 08.222 is proposed to be amended to conform to the North American Securities
Administration Association’s (NASAA) model rules on suitability standards.

3 AAC 08.230 is proposed to be amended to clarify that the administraior may request
additional information to be submitted relating o a filing and to clarify when an
application for registration or exemption is terminated, abandoned, or withdrawn.

3 AAC 08.506 is proposed to be amended to clarify that an issuer who has filed an SEC
Form D may still choose to claim an applicable state exemption. This section is proposed
to be amended to eliminate references to a filing fee option for an automatic one-year
extension and to clarify that renewals for these filings will not be accepted more than 60
days prior to their expiration.

3 AAC 08.900 is proposed to be amended to require applicants to file advertising
maferial with the administrator ten days, rather than five days, prior to use or
dissemination and gives the administrator ten days, rather than five days, to disallow the
advertising. This section is proposed to be amended to include websites, social media and
portals/intermediaries,

3 AAC 08.920 is proposed to be amended to eliminate expedited review and fees for
filings and refundable portions of filing fees. This section is proposed to be amended to
eliminate a filing fee option for an automatic one-year extension. This section is proposed
to be amended to raise fees for an interpretative opinion under AS 45,55.970(¢) from




$100 to $250. This section is proposed to be amended to raise fees for offer to pay notices
under AS 45.55.900(b)(19) from $50 to $250.

(103 3 AAC 08.950(74) 1s proposed to be amended by adding a definition for *“institutional
buyer.”

(11)  Various other provisions throughout the chapter are proposed to be amended o correct
outdated or incorrect citations to federal law.

You may comment on the proposed regulation changes, including the potential costs to private persons of
complying with the proposed changes, by submitting written comments to:

Emily Gaffney, Regulations Specialist

Division of Banking and Securities

Department of Commerce, Community, and Economic Development
P.O. Box 110807

Juneau, AK 99811-0807

Additionally, the Department of Commerce, Community, and Economic Development will accept
comments by facsimile at (907) 465-1230 and by electronic mail at emily.gaffney@alaska.gov.
Comments may also be submitted through the Alaska Online Public Notice System, by accessing this

notice on the system and using the "comment” link. The comments must be received no later than 4:30
p-m. on October 12, 2015,

You may submit written questions relevant to the proposed action to Emily Gaffney by electronic mail at
emily.gaffney(@alaska.gov or by mail at P.O. Box 110807, Juneau, AK 99811-0807. The questions must
be received at least 10 days before the end of the public comment period. The Department of Commerce,
Community, and Economic Development will aggregate iis response to substantially similar questions
and make the questions and response available at www.commerce.alaska.gov/web/dbs/Securities.aspx
and on the Alaska Online Public Notice System. The Department of Commerce, Community, and

Economic Development may, but is not required to, answer written questions received after the 10-day
cut-off date and before the end of the comment period.

If you are a person with a disability who needs a special accommodation in order to participate in this
process, please contact Emily Gaffney at (907) 465-6338 no later than October 5, 2015 to ensure that any
necessary accommodations can be provided.

A copy of the proposed regulation changes and material proposed for adoption by reference is available
on the Alaska Online Public Notice System or on the Division of Banking and Securities website at
www.commerce.alaska.goviweb/dbs/Securities.aspx. You may also request a copy by contacting Emily
Gatfney at (907) 465-6338 or P.O. Box 110807, Juneau, AK 99811-0807.

After the public comment period ends, the Department of Commerce, Community, and Economic
Development will either adopt the proposed regulation changes or other provisions dealing with the same
subject, without further notice, or decide to take no action. The language of the final regulations may be

different from that of the proposed regulations. You should comment during the time allowed if your
interests could be affected.

Statutory Authority: AS 45.55.950

Statutes Being Tmplemented, Interpreted, or Made Specific: AS 45.55.040; AS 45.55.050;
AS 45.55.060; AS 45.55.075; AS 45.55.110; AS 45.55.120; AS 45.55.139; AS 45.55.150; AS 45.55.170;
AS 45.55.910; AS 45.55.915; AS 45.55.950; AS 45.55.980; AS 45.55.99()



Fiscal Information: The proposed regulation changes are not expected to require an increased
appropriation.

DATE: September 10, 2015 /s/ Emily Gaffney
Regulations Specialist

The Department of Commerce, Community, and Economic Development, Division of Banking
and Securities keeps a list of individuals and organizations interested in its regulations. Those on
the list will automatically be sent a copy of all of the Division’s Notices of Proposed Regulations
Changes. To be added to or removed from the list, send the request to:

Division of Banking and Securities

Departiment of Commerce, Community, and Economic Development
P.O. Box 110807
Juneau, AK 99811-0807

Please include your name and either your e-mail address or mailing address, as you prefer for
receiving notices.
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3 AAC 08.011{p) is repealed and readopted to read:
(p) The administrator may consider an application abandoned if the applicant:
(1) has not passed the required qualifying examination(s), if any, within
180 days of application;
(2) has failed to receive registration approval within 50 days of the
application from the state of primary jurisdiction;
(3) has failed to respond within 60 days to the administrator’s request for
information under (o) of this section; or
(4) has failed to respond within 30 days to an administrator’s request
under AS 45.55.910.
(Eff. 4/19/2000, Register 154; am __/ / _, Register __ )

—— e e

Authority:  AS 45.55.040 AS 45.55.050 AS 45.55.060

AS 4555950

3 AAC 08.015(a)(1) is amended by adding a new subparagraph to read:
(F) abroker-dealer branch office, $75;
(Eff. 9/8/1991, Register 119; am 10/1/1999, Register 151;am _/ / , Repister __ )

Authority:  AS 45.55.040 AS 45.55.910 AS 45.55.915

3 AAC 08 is amended by adding a new section to read:
3 AAC 08.075. Failure to Cooperate.
(8) A registered person shall cooperate in any inquiry, investigation or inspection

conducted by, or on behalf of, the administrator, for the purposes of determining whether
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or not any persen has violated or is about to violate any provision of AS 45.55 or any
regulation or order promulgated under the Act.

(b) A registered person’s willful failure to cooperate, absent good cause or bona
fide claim of privilege, may be deemed by the administrator a violation of AS 45.55
within the meaning of AS 45.55.060 and therefore subject the registered person to denial,
suspension or revocation of registration.

(c) The following are examples of conduct by a registered person that may be
deemed failure to cooperate:

(1) the failure to timely respond by way of appearance or production of
documents to a subpoena or order issued by the administrator under AS 45.55.910
or as may otherwise be provided by law;

(2) the failure to answer any question pertinent to inquiry or request for
information made pursuant to AS 45.55 or this chapter unless the response to said
question is subject to a bona fide claim of privilege;

(3) the failure to grant the administrator access to the business premises of
a registered person or to the records and documents the registered person is
required under AS 45.55 or this chapter to make available for inspection;

(4) the failure to attend any scheduled proceeding at which the registered
person’s appearance is directed; or

(5) aiding or abetting another registered person’s failure to cooperate.

(d) for purposes of this section, "registered person” includes a person who has
been approved by the administrator to conduct business as a broker-dealer, agent, state

investment adviser, or investment adviser representative and a person applying for
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registration as a broker-dealer, agent, state investment adviser or investment adviser

representative.
(Eff. _/ / . Register )

Authority:  AS 45.55.060 AS 45.55.910 AS 45.55.950

3 AAC 08.085(c) is amended by adding a new paragraph to read:

{4) evidence the filing is SEC effective.

3 AAC 08.085(e) is amended to read:

(€) A notice filing under this section is valid for one year from the effective date
established under (d) of this section[, OR FOR TWO YEARS FROM THAT DATE IF,
WHEN SUBMITTING THE ITEMS REQUIRED BY (¢) OF THIS SECTION, THE
ISSUER PAID THE FEE REQUIRED BY 3 AAC 08.920(a)(4) FOR AN AUTOMATIC
EXTENSION]. To renew a notice, the issuer must submit the items required by (c) of this
section, as if the issuer were making an initial filing. Renewals will not be accepted

more than 60 days prior to the expiration date of the filing.

(Eff. 4/19/2000, Register 154;am _ / / , Register ___}

Authority:  AS 45.55.075 AS 45.55.110 AS 45.55.850

3 AAC 08.222(1) is amended to read:

(1) a minimum annual gross income of $70,000 [$60,000] and a minimum
net worth of $79,009 [860,000], exclusive of principal automobile, principal

residence, and home furnishings; or
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3 AAC 08.222(2) is amended to read:
(1) aminimum net worth of $250,000 [$225,000], exclusive of principal
automobile, principal residence, and home furnishings.
(Eff. 4/19/2000, Register 154, am _/_/ _, Register )

Authority:  AS 45,55.120 AS 45,55,950

3 AAC 08.230(a) is amended to read:

(a) After an application for registration of securities or a notice filing for federal
covered securities becomes effective the offering may be commenced in accordance with
AS 45.55 and the terms and conditions of the certificate of registration. The

administrator may request the applicant submit additional information relating to

an applicant's filing. The applicant shall furnish and properly identify the

additional information requested by the administrator within 30 days of the request.

The administrator may delay issuance of a certificate of registration of securities, but not

a certificate of notice pending an applicant's completion of arrangements satisfactory to

the administrator for the sale and distribution of the securities.

3 AAC 08.230(b) is repealed and readopted to read:
(b) The administrator may determine an application for registration or exemption
is terminated, abandoned or withdrawn if one of the following has occurred:

(1) an applicant requests withdrawal before the effective date of the

registration or exemption;
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(2) an applicant requests termination after the effective date of the
registration or exemption;

(3) an application for registration or exemption is deemed abandoned
because the applicant fails to complete the application process including paying
the appropriate fee, completing and filing the required documents or failing to
respond to a request for information within 90 days of the application;

(4) an application for registration or exemption is deemed terminated if

the applicant has failed to respond within 30 days of a request made under AS

45.55.910.

3 AAC 08.230 is amended by adding a new subsection to read:

(n) Termination, abandonment or withdrawal under (b) of this section does not
preclude commencement of proceedings for denial, suspension, or revocation of
registration as provided in AS 45.55.120.

(Eff. 2/20/72, Register 41; am 4/19/2000, Register 154; am 10/26/2000, Register 156;
am _/ /__,Register )

Authority:  AS 45.55.075 AS 45.55.110 AS 45.55.950

3 AAC 08.506(a) is amended to read:
(a) An issuer offering a federal covered security in a transaction that is not a public

offering for the purposes of 15 U.S.C. 77r(b)(4)(D) (secs 4(a)(2) and 18(b)(4)(D) of the
Securities Act of 1933) shall file with the administrator no later than 15 days after the

first sale of that federal covered security in this state
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3 AAC 08.506(d) is amended to read:

{d)} A notice filing under this section is valid for one year from the effective date
established under (b) of this section, OR FOR TWOQ YEARS FROM THAT DATE TIF,
WHEN SUBMITTING THE ITEMS REQUIRED UNDER (a) OF THIS SECTION,
THE ISSUER PAID THE FEE REQUIRED BY 3 AAC 08.920(a)(3) FOR AN
AUTOMATIC EXTENSION]. To renew 2 notice, the issuer must submit the items

required by (a) of this section, as if the issuer were making an initial filing. Renewals

will not be accepted more than 60 days prior to the expiration date of the filing.

3 AAC 08.506 is amended by adding new sections to read:

(e) To qualify as a federal covered security under AS 45.55.075, offers and sales
must satisfy all the terms and conditions of this section and 17 C.F.R. 230.506.

(f) Notwithstanding (a) of this section, an issuer may choose to claim an available
exemption under AS 45.55.900 even if they have filed an SEC Form D with the SEC;
however, securities offered pursuant to an available exemption under AS 45.55.900 will
not be considered federal covered securities.

(Eff. 5/24/84, Register 90; am 4/19/2000, Register 154;am __/_/ _, Register )

Authority:  AS 45.55.075 AS 45.55.950

3 AAC 08.900(a) is amended to read:

(a) Except as provided in (c) of this section, an advertisement to be used or
circulated in connection with the sale and promotion of a public offering of sccurities is

subject to the following requirements and restrictions:
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(1) at least ten [FIVE] days before the intended use or dissemination of
the advertisement, the applicant shall file with the administrator one copy of the proposed
material,

{2) the use of the material is permitted if not disallowed by the
administrator by written notice or otherwise within ten [FIVE) days from the date filed;

(3) the administrator will nat issue formal approval of the literature, and

the user is responsible for determining the accuracy and reliability of the statements and

material to be used in conformity with this section.

3 AAC 08.500(e) is amended by adding a new paragraph to read:

(4) issuer-based website, social media account, blogging site, or other investing

portal or intermediary.
(Eff. 2/20/72, Register 41; am 4/19/2000, Register 154; am 6/8/2001, Register 158; am
/1  ,Register )

Authority: AS 45.55.150 AS 45.55.170 AS 45.55.950

3 AAC 08.920(a)(3) is amended to read:

(3) the nonrefundable notice fee for offerings of securities covered under 15
U.S.C. 77r(b)(4)D) (sec. 18(b)(4)}(D) of the Securities Act of 1933), as amended is $600
for one year [,OR $1,100 IF AN AUTOMATIC EXTENSION OF ONE YEAR IS

DESIRED BY THE ISSUER AT THE TIME THE NOTICE IS FILED];

3 AAC 08.920(a)(4) is amended to read:
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(4) the nonrefundable notice fee for offerings of securities covered under 15
U.S.C, 77(r)(b)(2) (sec. 18(b)(2) of the Securities Act of 1933), as amended is $600 for
one year[, OR §$1,100 IF AN AUTOMATIC EXTENSION OF ONE YEAR IS DESIRED

BY THE ISSUER AT THE TIME THE NOTICE IS FILED];

3 AAC 08.920(a)(5) is amended to read;

(5) aperson filing an application for registration of securities shall pay a
nonrefundable [FILING FEE OF $100 AND A REFUNDABLE REGISTRATION] fee
of 3600 [$500] for one year[, OR A NONREFUNDABLE FILING FEE OF $100 AND
A REFUNDABLE REGISTRATION FEE COF $1,100 IF AN AUTOMATIC
EXTENSION OF ONE YEAR 1S DESIRED BY THE ISSUER AT THE TIME THE

APPLICATION FOR REGISTRATION APPLICATION IS FILED];

3 AAC 08.920(a)(6) is amended to read:

(6) a person filing or required to file a notice under AS 45.55.900, except under
AS 45.55.900(b)(19). shall pay a nonrefundable fee of $50[, OR A NONREFUNDABLE
FEE OF $125 IF AN EXPEDITED REVIEW PROCEDURE IS REQUESTED AND

THE FEE 1S PAID IN A FORM AUTHORIZED BY (2) OF THIS SUBSECTION];

3 AAC 08.920(a)(7) is amended to read:

(7) aperson filing a request for interpretative opinions under AS 45.55.970 (e),

including requests for "No Action Letters", shall pay 2 nonrefundable fee of 3250 [$100;
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THE EXPEDITED REVIEW PROCEDURE IS NOT AVAILABLE FOR THESE
REQUESTS];

3 AAC 08.920(a)(9) is amended to read:
(9) a person submitting a solicitation of interest form under 3 AAC 08.087
shall pay a nonrefundable fee of $50 [, OR A NONREFUNDABLE FEE OF $125
IF AN EXPEDITED REVIEW PROCEDURE IS REQUESTED AND THE FEE

IS PAID IN A FORM AUTHORIZED BY (2) OF THIS SECTION];

3 AAC 08.920(a) is amended by adding a new paragraph to read:
(11) a person filing or required to file a notice under AS 45.55.900(b)(19)
shall pay a nonrefundable fee of $250.
(Eif. 2/20/72, Register 41; am 10/1/99, Register 151; am 4/19/2000, Register 154; am
4/20/2000, Register 154; am 1/4/2013, Register 205;am _/ /__, Register __ )
Authority: AS45.55.110 AS 45.55.139 AS 43.35.950

AS 45.55.980

3 AAC 08.950(32)(1) is amended to read:

(I) gualified purchaser as defined under 15 U.S.C. 80a-2(a)(51)(A) as revised as
of July 21, 2010 and adopted by reference {P.L. 104-290 (NATIONAL SECURITIES
MARKETS IMPROVEMENT ACT OF 1996)];

3 AAC 08.950 is amended by adding a new subsection to read:
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(74) “Institutional buyer” has the meaning given in 17 C.F.R. 230.144A, as
revised as of October 1, 2013 and adopted by reference;
(Eff. 2/20/72, Register 41; am 10/1/99, Register 151; am 4/19/2000, Register 154; am
4/20/2000, Register 154; am 12/7/2006, Register 180; am _ /_/__, Register __ )

Authority:  AS 4555.950 AS 45.55.990

10
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SUBCHAPTER —INVESTMENT COMPANIES

§80a~1. Findings and declaration of policy
{a) Findings

Upon the basis of facts disclosed by the record
and reports of the Securities and Exchange Com-
mission made pursuant to section 79z4! of this
title, and facts otherwise disclosed and ascer-
tained, it is found that investment companies
are affected with a national public interest in
that, among other things—

(1) the securities issued by such companies,
which constitute a substantial part of all secu-
rities publicly offered, are distributed, pur-
chased, paid for, exchanged, transferred, re-
deemed, and repurchased by use of the mails
and means and instrumentalities of inkerstate
commerce, and in the case of the numerous
companies which issue redeemable securities
this process of distribution and redemption is
conbinuong;

(2) the principal activities of such compa-
nies—investing, reinvesting, and trading in se-
curities—are conducted by use of the mails
and means and instrumentalities of interstate
commerce, including the facilities of national
securities exchanges, and constitute a sub-
stantial part of all transactions effected in the
securities markets of the Nation;

(3) such companies customarily invest and
trade in securities issued by, and may domi-
nate and control or otherwise affect the poli-
cies and management, of, companies engaged
in business in interstate commerce;

(4) such companies are media for the invest-
ment in the national economy of a substantial
part of the national savings and may have a
vital effect upon the flow of such savings into
the capital markets; and

(A) the activities of such companies, extend-
ing over many States, their use of the instru-
mentalities of interstate commerce and the
wide geographic distribution of their security
holders, make difficult, if not impossible, ef-
fective State regulation of such companieg in
the interest of investors.

{b} Policy

Upon the basis of facts disclesed by the record
and reports of the Securities and Exchange Com-
mission made pursuant to section 79z-4! of this
title, and facts otherwise disclosed and ascer-
tained, it is declared that the national public in-
terest and the interest of investors are adversely
affected—

(1) when investors purchase, pay for, ex-
change, receive dividends wupon, vote, refrain
from voting, sell, or surrender securities is-
sued by investment companies without ade-
quate, accurabe, and explicit information, fair-
1y presented, concerning the character of such
securities and the circumstances, policies, and
financial responsibility of such companies and
their management:;

(2) when investment companies are orga-
nized, operated, managed, or their portfolio se-
curities are selected, in the interest of direc-
tors, officers, investment advisers, depositors,
or other affiliated persons thereof, in the in-

1 See Referances in Text note helow.

terest of underwriters, brokers, or dealers, in
the interest of special classes of their security
holders, or in the interest of other investment
companies or persons engaged in other lines of
business, rather than in the interest of all
classes of such companies’ security holders;

(3) when investment companies issue securi-
ties containing inequitable or discriminatory
provisions, or fail to protect the preferences
and privileges of the holders of their outstand-
ing securities;

(4) when the control of investment compa-
nies is unduly concentrated through pyra-
miding or inequitable methods of control, or is
inequitably distributed, or when investment
companies are managed by irresponsible per-
30n8;

(5) when investment companies, in keeping
their accounts, in maintaining reserves, and in
computing their earnings and the asset value
of their outstanding securities, employ un-
gound or misleading methods, or are not sub-
jectad to adequate independent scrutiny;

(6) when investment companies are reorga-
nized, hecome inactive, or change the char-
acter of their business, or when the control or
management thereof is transferred, without
the consent of their security holders;

(Ty when investment companies by excessive
borrowing and the issuance of excessive
amounis of senior securities increase unduly
the speculative character of their junior secu-
rities; or

(B) when investment companies operate
without adequate assets or reserves.

It is declared that the policy and purposes of
this subchapter, in accordance with which the
provisions of this subchapter shall be inter-
preted, are to misigate and, so far as is feasible,
to eliminate the conditions enumerated in this
section which adversely affect the national pub-
lic interest and the interest of investors.

(Aug. 22, 1940, ch. 686, title I, §1, 54 Stat. 789.)

REFERENCES IN TEXT

Section T6z—4 of this title, referred to in text, was re-
pealed by Puh. L. 109-58, title XTI, §1263, Aug. 8, 2005, 119
Stat. 974,

TRANSFER OF FUNCTIONS

Yor transfer of functions of Securities and Exchange
Coramission, with certain sexceptions, to Chairman of
such Commission, sea Reorg. Plan No. 10 of 1950, §§1, 2,
eff, May 24, 1950, 15 . R. 3175, 64 Stat. 1265, set out under
section T8d of this title.

§80a-2. Definitions;
considerations

(a)} Definitions

When used in this subchapter, unless the con-
text otherwise requires—

(1) *Advisory board” means a board, whether
elected or appointed, which is distinet from
the board of directors or board of trustees, of
an investment company, and which is com-
posed solely of persons who do not serve such
company in any obher capacity, whether or
not the functions of such board are such ags to
render its members ‘“directors’” within the def-
inition of that term, which board has advisory

applicability; rulemaking
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functions as to investments but bhas no powsr
to determine that ahy security or other in-
vestment shall be purchased or sold by such
company. .

(2) “Affiliated company’ meahs a company
which is an affiliated person.

(3) “Affiliated person’ of another person
means (A) any person directly or indirectly
owning, controlling, or holding with power to
vote, b per centum or more of the outstanding
voting securities of such other person; (B} any
person 5 per centum or more of whose ouf-
standing voting securities are directly or indi-
rectly owned, controlled, or held with power to
vote, by such other person; (C) any person di-
rectly or indirectly controlling, controlled by,
or under common control with, such other per-
son; (D) any officer, director, partner, copart-
ner, or employee of such other vperson; (B) if
such other person is an investment company,
any investment adviser thereof or any member
of an advisory board thereof, and (F) if such
other person is an unincorporated investment
company not having a board of directors, the
depositor thereof,

(4) “*Assignment” includes any direct or in-
direct transfer or hypothecation of a contract
or chose in action by the asgignor, or of a con-
trolling block of the assignor's outstanding
voting securities by a security holder of the
assignor; but does not include an assignment
of partnership interests incidental to the
death or withdrawal of a minority of the mem-
bers of the partnership having only a minority
interest in the partnership business or to the
admission to the partnership of one or more
members who, after such admission, shall be
only a minority of the members and shall have
only a minority interest in the business.

(6) “Bank” means (A) a depository institu-
tion (as defined in section 1813 of title 12) or a
branch or agency of a foreign bank (as such
terms are defined in section 3101 of title 12),
(B) a member bank of the Federal Raserve
System, (0) any obher banking ingtitution or
trust company, whether incorperated or not,
doing business under the laws of any State or
of the United States, a substantial portion of
the business of which consists of receiving de-
posits or exercising fiduciary powers similar
to those permitted to national banks under
the anthority of the Comptroller of the Cur.
rency, and which is supervised and examined
by State or Federal authority having super-
vision over banks, and which is not operated
for the purpose of evading the provisions of
this subchapter, and {D) a receiver, conserva-
tor, or other liguidating agent of any institu-
tion or firm included in clauses (A), (B), or ()
of this paragraph.

(8) The term “‘broker’ has the same meaning
a8 given in section 3 of the Securities Ex-
change Act of 1934 [156 U.3.C. T8c], except that
such term does not include any person solely
by reason of the fact that such person ig an
underwriter for one or more investment com-
panies.

(7) **Commission’ means the Securities and
Exchange Commigsion,

(8) ““Company’ means a corporation, a part-
nership, an association, & joint-stock com-
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pany, a trust;, a fund, or any organized group
of persons whether incorporated or not; or any
receiver, trustee in a case under titie 11 or
gimilar official or any liguidating agent for
any of the foregoing, in his capacity as such,

(9) “*Control”’ means the power to exercise a
conftrolling influence over the management or
policies of a company, unless such power is
solely the resunlt of an official position with
such company.

Any person who owns beneficially, either di-
rectly or through one or more gontrolled com-
panies, more than 25 per centum of the voting
securities of a company shall he presumed to
contrel such company. Any person who does
not so own more than 26 per centum of the
voting securities of any company shall be pre-
sumed not to contrel such company. A natural
person shall be presumed no{ o he a con-
trolled person within the meaning of this sab-
chapter. Any such presumption may be rebut-
ted by evidence, but except as hereinafter pro-
vided, shall continue until a determination to
the contrary made by the Commission by
order either on its own motion or on applica-
tion by an interesied person. If an application
filed hereunder is not granted or denied by the
Commission within sixty days after [iling
thereof, the determination sought by the ap-
plication shall be deemed to have been tempo-
rarily granted pending final determination of
the Commission thereon. The Commission,
upon its own motion or upon application, may
by order revoke or modify any order issued
under this paragraph whenever it shall find
that the determination embraced in such
original order is no longer consistent with the
facts.

(10) “‘Convicted" includes a verdict, judg-
ment, or plea of guilty, or a finding of guilt on
a plea of nolo contendere, if such verdict, judg-
ment, plea, or finding has not been reversed,
set aside, or withdrawn, whether or not sen-
tence has been imposed.

{11) The term ‘‘dealer’ has the same mean-
ing as given in the Securities Hxchange Act of
1934 [156 U.8.C. T8a et seq.], but does not include
an insurance company or investment com-
pany.

(12) “Director’ means any director of a cor-
poration or any person vperforming similar
functions with respect to any organization,
whether incorporated or unincorporated, in-
cluding any natural person who is a member of
a board of trustees of a management company
creabad as a common-law trust.

(13) “Employees’ securities company’’ means
any investment company or similar issuer all
of the outstanding securities of which (other
than shori-term paper) are beneficially cwned
{A) by the employees or persons on retainer of
a single employer or of two or more employers
each of which is an affiliated company of the
other, (B) by former employees of such em-
ployer or employvers, (C) by members of the
immediate family of such employees, persons
on retainer, or former employees, (D} by any
two or more of the foregoing classes of per-
sons, or () by such employer or employers Go-
gether with any one or more of the foregoing
classes of persons,
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(14) “Hxchange’ meahs any organization, as-
sociation, or group of persons, whether incor-
porated or unincorporated, which constitutes,
maintains, or provides a market place or fa-
cilities for bringing together purchasers and
sellers of securities or for otherwise perform-
ing with respect to securities the Ffumnctions
commonly performed by a stock exchange as
that term is generally understood, and in-
cludes the market place and the market facili-
ties maintained by such exchange.

(15) “Pace-amount certificate” means any
certificate, investment contract, or other se-
curiby which represents an obligation on the
part of its issuer to pay a stated or determina-
ble sum or sums at a fixed or determinable
date or dates more than twenty-four months
after the date of issuance, in consideration of
the payment of pericdic installments of a stat-
ed or debterminable amount (which security
shall be known as a face-amount certificate of
the “installment type’); or any gecurity which
represents a similar obligation on the part of
a face-amount certificate company, the con-
sideration for which is Ghe payment of a single
Iump sum {which security shall be known as a
“fully paid” face-amount certificate).

(16) “‘Government security” means any secu-
rity issued or gnaranteed as to principal or in-
terest by the United States, or by a person
controlled or supervised by and acting as an
instrumentality of the Government of the
United States pursuant to authority granted
by the Congress of the United States; or any
certificate of deposit for any of the foregoing.

17 “Insurance company” means a cCOmMpany
which is organized as an insurance company,
whose primary and predominant$ business ac-
tivity is the writing of insurance or the rein-
guring of risks underwrittem by insurance
companies, and which is subject Lo supervision
by the insurance commissioner or a similar of-
licial or agency of a State; or any receiver or
similar official or any liquidating agent for
such a company, in his capacity as such.

(18) ‘‘Interstate commerce’” means trade,
commerce, transpertation, or communication
among the several States, or between any for-
eign country and any State, or bebtween any
State and any place or ship outside thersof.

(19) *“Inferested person’ of another person
means—

(A) when used with respect to an invest-
ment company—

(i) any affiliated person of such com-
pany,

(i1) any member of the immediate family
of any natural person who is an affiliated
person of such company,

(iii) any interested person of any invest-
ment adviser of or principal underwriter
for such company,

(iv) any person or partner or employee of
any person who at any time since the be-
ginning of the last two completed fiscal
vears of such company has acted as legal
counsel for such company,

(v) any person or any affiliated person of
a person (other than a registered invest-
ment company) that, at any time during
the G-monkh period preceding the date of
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the determination of whether that person
or affiliated person is an interested person,
has executed any portfolio fransactions
for, engaged in any principal transactions
with, or distributed shares for—

(I) the investment company;

(II) any other investment company
having the same investment adviser as
stuch investment company or holding i6-
self out to investors as a related com-
pany for purpodes of investiment or inves-
tor services; or

(IIT} any account over which the in-
vestment company’s investment adviser
has brokerage placement discretion,

(vi) any person or any affiliated person
of a person (other than a registered invest-
ment company) that, at any time during
the 6-month period preceding the date of
the determination of whether that person
or affiliated person ig an interested person,
has loaned money or other property to—

(I) the investment company;

(IT) any other investment company
having the same investmeni adviser as
such investment company or holding it-
self out to investors as a related com-
pany for purposes of investment or inves-
tor services; or

(IIT) any account for which the invest-
ment company’s investment adviser has
borrowing authority, and

(vii) any natural person whom the Com-
mission by order shall have determined to
be an interested person by reason of hav-
ing had, at any time since the beginning of
the last two completed fiscal years of such
company, a mabterial business or profes-
sional relationship with such company or
with the principal executive officer of such
company or with any other investrnent
company having the same investment ad-
viser or principal underwriter or with the
prineipal execubive officer of such other
investment company;

Provided, That no person shall be deemed to
be an interested person of an investment
company solely by reason of (aa) his being a
member of its board of directors or advisory
board or an owner of its securities, or (bb)
his membership in the immediate family of
any person specified in clause (aa) of this
proviso; and

{B) when used with respect to an invest-
menk adviger of or principal underwriter for
any investment company—

(i) any affiliated person of such invest-
ment adviser or principal underwriter,

(11) any member of the immediate family
of any nafural person who is an affiliated
person of such investmeni adviser or prin-
c¢ipal underwriter,

(iii) any person who knowingly has any
direct or indirect benelicial interest in, or
who is designated as trustee, executor, or
guardian of any legal interest in, any secu-
rity issued either by such investment ad-
viser of principal underwriter or by a con-
trolling person or such investment adviser
or principal anderwriter,
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(iv) any person or partner or employee of
any person who at any time since the he-
ginning of the last two completed fiscal
vears of such investment company has
acted as legal counsel for such investment
adviser or principal underwriter,

(v) any person or any sffiliated person of
a person (obther than a registered invest-
ment company) that, at any time during
the 6-month period preceding the date of
the determination of whether that person
or affiliated person is an interested person,
has executed any portfolio transactions
for, engaged in any principal transactions
with, or distributed shares for—

(I} any investment company for which
the investment adviser or principal un-
derwriter serves as such;

(IT) any investment company helding
itself out to investors, for purposes of in-
vestment or investor services, as a com-
pany related to any investment company
for which the investiment adviser or prin-
cipal underwrifer serves as such; or

(III) any account over which the in-
vestment adviser has brokerage place-
ment digscretion,

(vi) any person or any affiliated person
of a person (other than a registered invest-
ment company) that, at any time during
the 6-month period preceding the date of
the determination of whether that person
or alfiliated person is an interssted person,
has loaned money or other property to—

(I) any investment company for which
the investment adviser or principal un-
derwriter serves as such;

(II) any investment company holding
itgelf out to investors, for purposes of in-
vestment or investor services, as a com-
pany related to any investment company
for which the investment adviser or prin-
cipal underwriter serves as such; or

(IIT) any account for which the invest-
ment adviser has bhorrowing authority,
and

(vii) any natural person whom the Com-
mission by order shall have determined to
be an inferested psrson by reason of hav-
ing had at any time since the beginning of
the last two completed fiscal years of such
investment company a material business
or professional relationship with such in-
vestment advigser or principal underwriter
or with the principal executive officer or
any controlling person of such investment
adviser or principal underwriter.

For the purposes of this paragraph (19), “mem-
ber of the immediate family®’ means any par-
ent, spouse of a parent, child, spouse of a
child, spouse, brother, or sister, and includes
step and adoptive relationships. The Commigs-
gion may modify or revoke any order issued
under clause (vii) of subparagrapn (A) or (B) of
this paragraph whenever it finds that such
order is mo longer consigtent with the facts.
No order issued pursuant to clause (vii) of sub-
paragraph (A) or {(B) of this paragraph shall
become effective uniil at least sixty days after
the entry thereof, and no such order shaill af-
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fect the status of any person for the purposes
of this subchapter or for any other purpose for
any period prior to the effective date of such
oprder,

(20) “Investment adviser" of an investment
company means (A) any person (other than a
bona fide officer, director, trustee, member of
an advisory board, or employee of such com-
pany, as such) who pursuant to contract with
such company regularly furnishes advice to
such company with respect to the desirability
of investing in, purchasing or selling securi-
ties or other property, or ig empowered to de-
termine what securities or other property
shall be purchased or sold by such company,
and (B) any other person who pursuant to con-
tract with a person described in clause (A) of
this paragraph regularly performs substan-
tially all of the duties undertaken by such per-
son described in said clause (A); but does not
include (i) a person whose advice is furnished
solely through uniform publications distrib-
uted to subscribers thereto, (ii) a person who
furnishes only statistical and other factual in-
formation, advice regarding economic factors
and trends, or advice as to occasional trans-
actions in spscific securities, but without gen-
erally furnishing advice or making recom-
mendations regarding the purchase or sale of
securities, (iii}) a company furnishing such
services at cost to one or more investment
companies, insurance companies, or other fi-
nancial institutions, (iv) any person the char-
acter and amount of whose compensation for
such services must be approved by a court, or
(v) such other persons as the Commission may
by rules and regulations or order determine
not to be within the infent of this definition.

(21) “Investment banker’’ means any person
engaged in the business of underwriting secu-
rities issued by other persons, but does not in-
clude an investment company, any person who
acts as an underwriter in isolated transactions
but not as a part of a regular business, or any
person solely by reason of the fact that such
person is an underwriter for one or more in-
vestment companies.

(22) ““Issuer” means every person who issues
or proposes to issue any security, or has out-
standing any security which it has issued.

(23) “Liend’’ includes a purchase coupled with
an agreement by the vendor to repurchase;
“horrow”’ includes a sale coupled with a simi-
lar agreement,

(24) “Majority-owned subsidiary” of a person
means a company 50 per centum or more of
the cutstanding voting securities of which are
owned by such persom, or by a8 company which,
within the meaning of this paragraph, is a ma-
Jority-owned subsidiary of such person.

(25) “Means or instrumentality of interstate
commerce’ includes any facility of a national
securities exchange.

(26) ‘“‘National securities exchangs' means
an exchange registered under sec{ion 6§ of the
Securities Hxchange Ach of 1934 (15 U.8.C. 78f].

27y “‘Pericdic payment plan certificate”
means (A) any certificate, investiment con-
tract, or other security providing for a series
of periodic payments by the holder, and rep-
resenting an undivided interest in certain
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specified securities or in a unit or fund of se-
curities purchased wholly or partly with the
proceeds of such payments, and (B} any secu-
rity the issuer of which is also issuing securi-
ties of the character described in clause (A) of
this paragraph and the holder of which has
substantially the same rights and privileges as
those which holders of securities of the char-
acter described in said clause (A) have upen
completing the periodic payments for which
such securities provide.

(28) ‘“‘Person” means a natural person or a
company.

(29) “Principal andserwriter” of or for any in-
vestment company other Ghan a closed-end
company, or of any security issued by such a
company, means any underwriter who as prin-
cipal purchases from such company, or pursu-
ant to contract has the right (whether absc-
lute or conditional) from time to time to pur-
chase from such company, any such security
for distribution, or who as agent for such com-
pany sells or has the right $o sell any such se-
curity to a dealer or to the public or both, but
does not include a dealer who purchases from
such company through a principal underwriter
acting as agent for such company, “Principal
underwriter” of or for a clogsed-end company
or any issuer which is not an investment com-
pany, or of any security issued by such a com-
pany or issuer, means any underwriter who, in
connection with a primary disiribution of se-
curities, (A) is in privity of contract with the
issuer or an affiliated person of the issuer; (B)
acting alone or in concert with one or more
other persons, initiates or directs the forma-
tion of an underwriting syndicate; or (C) is al-
lowed a rabte of gross commisgsion, spread, or
other profit greater than the rate allowed an-
other underwriter participating in the dis-
tribution,

(30) “"Promoter” of a company or a proposed
company means g person who, acting alone or
in concert with other persons, is initiating or
directing, or has within one year initiated or
directed, the organization of such company.

(31) “Prospectus’”, as used in section 80a-22

of this title, means a written prospectus in-
tended to meet the requiremenis of section
10(a) of the Securities Act of 1933 [15 U.S.C.
T7i(a)] and currently in use. As used elsewhere,
“‘prospectus’ means a prospectus as defined in
the Securities Act of 1933 [15 U.8.C. TTa et
seq.].
(32) ““Redeemable security’” means any secu-
rity, other than shori-term paper, under the
terms of which the holder, upon its presen-
tation to the issuer or to a person designated
by the issuer, is entitled (whether absoluiely
or only out of surplus) to receive approxi-
mabely his proportionate share of the issuer’s
current net assets, or the cash eqguivalent
thereof.

(33) “Reorganization” means (A) a reorga-
nization under the supervision of a court of
competent jurisdiction; (B) a merger or con-
solidation; (C) a sale of 75 per centum or more
in value of the asssts of a company; (D) a re-
statement of the capital of a company, or an
exchange of securities issued by a company for
any of its own outstanding securities; (E) a
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voluntary disselution or ligquidation of a com-
pany; (¥) a recapitalization or other procedure
or transaction which has for its purpose the
alteration, modification, or elimination of any
of the rights, preferences, or privileges of any
class of securities issued by a company, as pro-
vided in its charter or other instrument creat-
ing or defining such rights, preferences, and
privileges; (&) an exchange of securities issued
by a company for outstanding securities is-
sued by another company or companies, pre-
liminary to and for the purpose of effecting or
consummating any of the foregoing; or (H) any
exchange of securities by a company which is
not an investment company for securities is-
sued by a registered investment company.

(34) “‘Bale”, ‘*sell”, “‘offer to sell”’, or “‘offer
for sale’ includes every contract of sale or dis-
position of, attempt or offer to dispose of, or
golicitation of an offer to buy, a security or in-
terest in a security, for value. Any security
given or delivered with, or as a bonus on ac-
count of, any purchase of securities or any
other thing, shall be conclusively presumed to
constitute a part of the subject of such pur-
chase and to have been sold for value.

(36) “Sales load” means the difference be-
tween the price of a gecarity to the public and
that portion of the proceeds from itg sale
which is received and invested or held for in-
vesiment by the issuer (or in the cass of 8 unit
investment trust, by the depositor or trastes},
less any portion of such difference deducted
for trustee’s or custodian's fees, insurance pre-
miums, issue taxes, or administrative ex-
penses or fees which are not properly charge-
able to sales or promotional activities, In the
cage of a periodic payment plan certificate,
“‘gales load” includes the sales load on any in-
vestment company securities in which the
payments made on such certificate are in-
vested, as well as the sales load on the certifi-
cate itself,

(36) “‘Security’’ means any note, sbock,
treasury stock, security future, bond, deben-
ture, evidence of indebtedness, certificate of
interest or participation in any profit-sharing
agreement, collateral-trust certificate, pre-
organization certificate or subseription, trans-
ferable share, investment confract, voting-
trust certificate, certificate of deposit for a se-
curity, fractional undivided interest in oil,
gas, or other mineral rights, any pub, call,
straddle, opbion, or privilege on any security
(including a certificate of deposit) or on any
group or index of securities (including any in-
terest therein or based on the value thereof),
or any put, call, straddle, option, or privilege
entered into on a national securities sxchange
relating to foreign currency, or, in general,
any interest or instrument commonly known
as & ‘“‘security”, or any certificate of interest
or participation in, temporary or interim cer-
tificate for, receipt for, guarantee of, or war-
rant or right to subscribe to or purchase, any
of the foregoing.

(37 “Separate account” meang an account
established and maintained by an insurance
company pursuant to the laws of any State or
territory of the United States, or of Canada or
any province thereof, under which incomes,
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zains and losses, whether or not realized, from
assets allocated to such account, are, in ac-
cordance with the applicable contract, cred-
ited to or charged against such account with-
out regard to other incomme, gains, or losses of
the insurance company.

(38) “*Short-term paper” meahs any note,
draft, bill of exchange, or banker's acceptance
payable on demand or having a maturity at
the time of issuance of not exceeding nine
months, exclusive of days of grace, or any re-
newal thereof payable on demand or having a
maturity likewise limifted; and such other
classes of securities, of a commercial rather
than an investment character, as the Commis-
sion may designate by rules and regulations.

(39) “State” means any State of the United
States, the District of Columbia, Puerto Rico,
the Virgin Islands, or any other possession of
the United States.

{40} “Underwriter” means any person who
has purchaged from an issuer with a view to,
or sells for an issuer in connection with, the
distribution of any security, or participates or
has a direct or indirect participation in any
such undertaking, or participates or hag a par-
ticipation in the direct or indirect underwrit-
ing of any such undertaking:; but such term
shall not include a person whose interest is
limited to a commission from an underwriter
or dealer not in excess of the usual and cus-
tomary distributor’s or seller’s commission.
As used in this paragraph the term ‘‘issuer”
shall include, in addition to an issuer, any per-
son directly or indirectly controlling or con-
trolled by the issuer, or any person under di-
rect or indirect common control with the is-
suer. When the distribution of the securities in
respect of which any person is an underwriter
is completed such person shall ceasc to be an
underwriter in respect of such securities or the
issner thereof.

(41} “*Value", with respect to assets of reg-
istered investment companies, except as pro-
vided in subsection (b) of section 80228 of this
title, means—

(A) ag used in sectiong 80a~-3, 80a-H, and
80a—12 of this title, (i) with respect Lo securi-
ties owned ab the end of the last preceding
fiscal guarter for which market gquotations
are readily available, the market value at
the end of such quarter; (ii) with respect to
other securities and assets owned abt the end
of the last preceding fiscal quarter, fair
value at the end of such quarter, as deter-
mined in good faith by the board of direc-
tors; and (iii) with respect to securities and
other asseis acquired after the end of the
last preceding fiscal guarter, the cost there-
of; and

(B) as used elsewhere in this subchapter,
(i) with respect to securities for which mar-
ket quotations are readily available, the
market value of such securities; and (ii) with
respect to other securities and assets, fair
value as determined in good faith by the
board of directors;

in each case as of such time or times as deter-
mined pursuant to this subchapter, and the
rules and regulations issued by the Commis-
sion hereuander. Notwithstanding the fact that
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market quotations for securities issued by
controlied companies are available, the board
of directors may in good faith determine the
valae of such securities: Provided, That the
value so determined is mot in excess of the
higher of market value or asset value of such
securities in the case of majority-owned sab-
gidiaries, and is not in excess of market value
in the case of other controlled companies.

For purposes of the valuation of those aggsets
of a registered diversified company which are
not subject to the limitations provided for in
section 80a-5(hb)(1) of this title, the Commis-
sion may, by rules anhd regulations or orders,
permit any security to be carried at cost, if it
shall determine that such procedure is consist-
ent with the general intent and purposes of
this subchapter. For purpases of sections 80a-5
and 80a~12 of this title in lieu of values deter-
mined ag provided in clause (A) above, the
Commission shall by rules and regulations
permit valuation of securities at cost or other
basis in cases where it may be more conven-
ient for such company to make its computa-
f{ions on such basis by reason of the necessity
or desirability of complying with the provi-
gsions of any United States revenue laws or
rules and regulations issued thereunder, or the
laws or the rules and regulations issued there-
under of any State in which the securities of
such company may be qualified for sale.

The foregoing definition shall not derogate
from the authority of the Commission with re-
apect to the reports, information, and docu-
ments to be filed with the Commission by any
registered company, or with respect to the ac-
counting policies and principles to be followed
Py any such company, as provided in sections
80a--8, 80a-29, and 80a-30 of this title.

(42) “Voting security” means any security
presently entitling the owner or holder thereof
to vote for the election of directors of a com-
pany. A specified percentage of the outstand-
ing voting securities of a company means such
amount of its outstanding voting securities as
entitles the holder or holders thereof to cast
sald specified percentage of the aggregate
votes which the holders of all the outstanding
voting securities of such company are entitled
to cast. The vote of a majority of the out-
standing voting securities of a company means
the vote, at the annual or a special meeting of
the seourity holders of such company duly
called, (A) of 67 per centum or more of the vot-
ing securities present at such meeting, if the
holders of more than 50 per centum of the out-
standing voting securities of such company
are present or represented by proxy; or (B) of
more than 50 per centumn of the outsbtanding
vobing gecurities of such company, whichever
i3 the less.

(43) “Wholly-owned subgidiary” of a person
means a company 9 per centum or more of
the outstanding voting securities of which are
owned by such person, or by a company which,
within the meaning of fthis paragraph, is a
wholly-owned subsidiary of such person.

(44) “Securities Act of 1933 [15 U.8.C. Ta et
seq.], “‘Securities Hxchange Act of 1934" [1§
U.8.C. 78a et seq.], and “Trust Indenture Act
of 1839 [15 U.S.C. TTaaa et seq.] mean those
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acts, respectively, as heretofcre or hereafter
amended.

(45) **Savings and loan association’ means a
savings and lean association, building and
loan association, cooperative bank, homestead
agsociation, or similar institution, which is
supervised and examined by State or Federal
authority having supervision over any such in-
stitution, and a receiver, conservator, or other
liguidating agent of any such institution.

(46) “Eligible portfolio company’’ means any
issuer which—

(A} is organized under the laws of, and has
its principal place of business in, any State
or States;

(B) is neither an investment company as
defined in section B0a-3 of this title (other
than a small buginess investment company
which is licensed by the Small Buginess Ad-
ministration tc operate under the Small
Business Investment Act of 1958 [16 U.8.C.
661 et seq.] and which is a wholly-owned sub-
gidiary of the business development com-
pany) nor a compahy which would be an in-
vestment company except for the exclusion
from the definition of investment company
in gection 80a—3(c) of this title; and

(C) satisfies one of the following:

(i) it does not have any class of securi-
ties with respect to which a member of a
national securities exchange, broker, or
dealer may extend or maintain credit to or
for a customer pursuant to rules or regula-
tions adopted by the Board of Governors of
the Federal Reserve System under section
7 of the Securities Exchange Act of 1934 [15
U.S.C. 8g];

(ii) it is controlled by a business develop-
ment company, either alone or as part of a
group acting together, and such business
development company in fact exercises a
controlling infiuence over the manage-
ment or policies of such eligible portfolio
company and, as a result of such control,
hag an affiliated person who is a director
of such eligible portfolio company;

(iii) it has total assets of not more than
$4,000,000, and capital and surplas (share-
holders’ equity less reftained earnings) of
net less than §2,000,000, except that the
Commission may adjust such amounts by
rule, regulation, or order to reflect
changes in 1 or more generally accepted
indices or other indicators for small busi-
nesses; or

(iv) it meets sach other criteria as the
Commission may, by rule, establish as
congistent with the public interest, the
protection of investors, and the purposes
fairly intended by the policy and provi-
sions of this subchapter.

47 “Making available significant manage-
rial assistance by a business development
company means—

(A) any arrangement whereby a business
development company, through its directors,
officers, employees, or general partners, of-
fers to provide, and, if accepted, does so pro-
vide, significant guidance and counsel con-
cerning the management, operations, or
business objectives and policies of a port-
folio company;
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(B) the exercise by a husiness development
company of a controlling influence over the
management or policies of a portfolic com-
pany by the business development company
acting individually or as part of a group act-
ing together which controls such portfolio
company; or

(C) with respect to a small business invest-
ment company licensed by the Small Busi-
ness Administration to operate under the
Small Business Investment Act of 1958 [156
U.8.C. 661 et seq.], the making of loans to a
portfolic company.

For purposes of subparagraph (A), the require-
ment that a business development company
make available significant managerial assist-
ance shall be deemed to be satisfied with re-
spect to any particular portfolio company
where the business development company pur-
chases securities of such portfolio company in
conjunction with one or more other persons
acting together, and at least one of the per-
sons in the group makes available significant
managerial assistance to such porticlio com-
pany, except that such requirement will not be
deemed to he satisfied if the business develop-
ment company, in all cases, makes available
significant managerial assistance solely in the
manner described in this sentence.

(48) **Business development company’ means
any closed-end company which—

(A) is organizred under the laws of, and has
its prineipal place of business in, any State
or States;

{(B) is operated for the purpose of making
investments in securities described in para-
graphs (1) through (3) of section 80a-54(a) of
this tifle, and makes available significant
managerial assistance with respect to the is-
suers of such securities, provided that a
business development company must make
available significant managerial assistance
only with respect to the companies which
are treated by such business development
company as satisfying the 70 per centurn of
the value of its total assets condition of sec-
tion 80a—54 of this title; and provided further
that a business development company need
not make available significant managerial
assistance with respect to any company de-
scribed in paragraph (46)(C)(iii}, or with re-
apect to any other company that meets such
criteria as the Commisgion may by rule, reg-
ulation, or order permit, as consgistent with
the public interest, the protection of inves-
tors, and the purposes of this subchapter;
and

(C) has elected pursuant to section
80a-53(a) of this title to be subject to the
provisions of sections 80a-54 through 80a—64
of this title.

(49 “‘Foreign securities authority’ means
any foreign government or any governmental
body or regulatory organization empowered by
a foreign government to administer or enforce
its laws as they relate o securities matters,

(80) “Foreign financial regulatory author-
ity’’ means any (A) foreign securities author-
ity, (B} other governmental body or foreign
eguivalent of a self-regulatory organization
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empowered by a foreign government to admin-
ister or enforce its laws relating to the regula-
tion of fiduciaries, trusts, commercial lending,
insurance, trading in contracts of sale of a
commeodity for future delivery, or ofher in-
struments traded on or subject to the rules of
a contract market, board of trade or foreign
equivalent, or other financial activitias, or (C)
membership organization a function of which
is to regulate the participation of its members
in activities listed above,
(B1)(A) *“Qualified purchaser’ means—

(i) any natural person (including any per-
son who holds a joint, community property,
or other similar shared ownership interest in
an issuer that is excepted under section
80a-3(c)(T) of this title with that person’s
gqualified purchaser spouse) who owns notb
less than $5,000,000 in investments, as defined
by the Commission;

(ii) any company that owns not less than
$6,000,000 in investments and that is owned
directly or indirectly by or for 2 or more
natural persons who are related as siblings
or spouse (including former spouses), or di-
rect lineal descendants by birth or adoption,
spouses of such persons, the estates of such
persons, or foundations, charitabls organiza-
tions, or trusts established by or for the ben-
efit of such persons;

(iii) any trust that is not covered by clause
(ii) and that was not formed for the specific
purpose of acquiring the securities offered,
a8 to which the trustee or other person au-
thorized to make decisions with respect $o
the trust, and each settlor or other person
who has contributed assets to the trust, is a
person described in clause (i), (ii), or (iv); or

(iv) any person, acting for its own account
or the accounts of other qualified pur-
chasers, who in the aggregate owns and in-
vests on a discretionary bagis, not less than
$26,000,000 in investments,

(B) The Commission may adopt such rules
and regulations applicable to the persons and
trusts specified in clauses (i) through (iv) of
subparagraph {A) as it determines are nec-
essary or appropriate in the public interest or
for the protection of investors.

(C) The term ‘‘qualified purchaser’' does not
include a company that, but for the exceptions
provided for in paragraph (1) or (7) of section
80a-3(e) of this title, would be an investment
company (hereafter in this paragraph referred
to as an “excepted investment company'), un-
less all beneficial owners of its outstanding se-
curities (other than short-term paper), deter-
mined in accordance with section
80a-3(c)(1)A) of this title, that acquired such
securities on or before April 30, 1996 (hereafter
in this paragraph referred to as ‘“‘pre-amend-
ment beneficial owners’), and all pre-amend-
ment beneficial owners of the outstanding se-
curities (other than short-term paper) of any
excepted investment company that, directly
or indirectly, owns any outstanding securities
of such excepted investment company, have
consented to its treatment as a gualified pur-
chaser. Unanimous consent of all trusteas, di-
rectors, or geheral partners of a company or
trust referred to in clause (ii) or (iii) of sub-
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paragraph (A) shall constitute consent for pur-
poses of this subparagraph.

(62) The terms “security future” and “nar-
row-based security index’ have the same
meanings as provided in section 3(a){b5) of the
Becurities Exchange Act of 1834 [156 U.8.C.
T8c(a)(56)].

(53) The term “‘credit rating agency’’ has the
same meaning as in section 3 of the Seeurities
Exchange Act of 1934 [15 U.8.C. T8c].

(64) The terms ‘“‘commodity pool”, ‘‘com-
modity pool operator’”, “commeodity trading
advisor'’”, “major swap participant”, “swap’,
“‘swap dealer’, and ‘“‘swap execution facility”
have the same meanings as in section la of
title 7.

(b} Applicability to government

No provision in this subchapter shall apply to,
or be deemed to include, the United Btates, a
Btate, or any political subdivision of a State, or
any agency, authority, or instrumentality of
any one or more of the foregoing, or any cor-
poration which is wholly owned direcily or indi-
rectly by any one or more of the foregoing, or
any officer, agent, or employee of any of the
foregoing acting as such in the course of his offi-
cial duty, unless such provision makes specific
reference thereto.

{¢) Consideration of promotion of efficiency,
competition, and capital formation

Whenever pursuant to this subchapter the
Commission is engaged in rulemaking and is re-
quired to congider or determine whether an ac-
tion i8 consistent with the public interest, the
Commission shall also consider, in addition to
the protection of investors, whether the action
will promote efficisncy, competition, and cap-
ital formation,

(Aug. 22, 1940, ch. 686, title I, §2, 54 Stat. 790;
Proc. No. 2695, eff. July 4, 1946, 11 F.R. 7517, 60
Btat. 1362; Aug. 10, 1964, ch. 867, title IV, §401, 68
Stat. 688; Pub. L. 86-70, §12(d), June 25, 1959, 73
Stat. 143; Pub. L. 86-624, §7(c), July 12, 1960, 74
Stat. 412; Pub. L. 91-547, §2(a), Dec, 14, 1970, 84
Stat. 1413; Pub. L. 95-598, title II, §310(a), Nov.
6, 1978, 92 Stat. 2676; Pub. L. 96477, title I, §101,
Oct. 21, 1980, 94 Stat. 2275; Pub. L. 97-303, §3, Oct.
13, 1982, 96 Stai, 1409; Pub. L. 100-181, title VI,
§§601-603, Dec. 4, 1987, 101 Stat, 1260; Pub. L.
101-550, title II, §206(a), Nov. 15, 1990, 104 Stat.
2720; Pub. L. 104-290, title I, §106(c), title II,
§209(h), title V, §§503, 504, Oct. 11, 1996, 110 Stat.
3425, 3434, 3445; Pub. L. 105353, &itle IIT,
§301(c)(1), Nov. 3, 1998, 112 Stat. 3236; Pub. L.
106102, title II, §§213(a), (L), 215, 218, 223, Nov. 12,
1999, 113 Stat. 1397, 1399, 1401; Pub. L. 106-554,
§1(a)(5} [title II, §202(a)(1), (3)], Dec, 21, 2000, 114
Stat. 2763, 2763A-435, 2763A—436; Pub. L. 108-291,
§4(bX)(2H(A), Sept. 29, 2006, 120 Stat. 1337; Pub. L.
111-203, title WVII, §769, title IX, §§985(d) 1),
986(c)(1), July 21, 2010, 124 Stat. 1801, 1934, 1936.)

AMENDMENT OF SECTION

Unless otherwise provided, amendment by
subtitle B (§§761-774) of title VII of Pub. L.
111-203 effective on the later of 360 days ufter
July 21, 2010, or, te the extent a provision of
subtitle B requires o rulemaking, not less than
60 days after publication of the final rule or
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regulation implementing such provision of sub-
title B, see 2010 Amendment notes and Effective
Date of 2010 Amendment note below.

REFERENCES IN TEXT

The Securities Bxchange Act of 1834, referred to in
subsec. (a)(11), (44), is act June 6, 1934, ch. 404, 48 Stat,
881, which is classified principally to chapter 2B (§78a
et senq.) of this titie, For complete classification of this
Act to the Code, see section T8a of this title and Tables,

The Securities Act of 1933, referred to in subsec.
(a)31), (44), is act May 27, 1933, ch. 38, title I, 48 Stat.
T4, which is classified gensrally to subchapter I (§77a &t
seq.) of chapter 2A of this fitle, For complete classifica-
tion of this Act to the Code, see section T7a of this titls
and Tables.

‘The Trust Indenture Act of 1939, referred to in subsee.
(ay(44), is title III of act May 27, 1933, ch, 38, as added
Aung. 3, 1939, ch. 411, 53 Btat. 1149, which is classified
generally o suhchapter ITI (§7Taaa et seq.) of chapter
24 of this title. For complete clagsification of this Act
to the Code, see section 77aaa of this title and Tables.

The Small Business Investment Act of 1958, referred
to in subsec. (a)(46)(B), (47X (), 18 Pub, 1., 85-699, Aug. 21,
1958, 72 Statb. 689, which is classified principally to chap-
ter 14B (§661 et seq.) of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 661 of this title and Tables,

CODIFIGATION

Words “Philippine Islands’ deleted from definition of
term *'State” under anthority of Proc. No. 2696, which
granted indepemdence to the Philippine Islands. Proc.
No. 26956 was issued pursuant to section 1394 of Title 22,
Foreign Relations and Intercourse, and is seb oub ag a
note under that section.

AMENDMENTS

2010—Subsec. (a){19). Pub, L. 111-203, $985()(1)(A),
substitnted *“clause (vii)’ for “‘clause (vi)” in two
places in concluding provisions.

Subsec. (a}19(AXVIXILD), {B)(vi)(IIT). Pab. L. 111-203,
§986(dA)(1B), inserted **and” at end.

Subsec. (a)(44). Pub, L, 111-208, §986({c)(1), struck outb
*““‘Public Utility Holding Company Act of 1935°," after
‘‘Securities Exchange Act of 1934' ',

Subsec, (a)}54). Pub. L, 111-203, §769, added par. (54).

2006—Subsec. (2)(53). Pub. L. 108-291 added par. (53).

2000—Subsec, (a)36). Pub. L. 106-564, §1(a)(5) (title II,
§20%(a)(1)], inserted “sscurity tature,”’ after “treasury
stock,”.

Subsec. (a)(52), Pub. L. 106-5564, §1{(a)5) [title II,
§209(23(3)1, added par. (52).

1999—Subsec. (a)5)(A). Pub. L. 106-102, §223, sub-
stituted ‘*a depository institution (as defined in section
1813 of title 12) or a branch or agency of a foreign bank
(as such terms are defined in section 3101 of tifle 12)>
for “‘a banking institution organized under the laws of
the United States".

Sabsec. ()(6). Pab. L. 106-102, §215, amended par. {(6)
generally. Prior to amendinent, par. (6) read as follows:
“"Broker’ means any person engaged in the business of
effecting transacbions in securities for the account of
others, but does not include a bank or any person sole-
ly by reason of the fact that such person is an under-
writer for one or more investment companies.”

Subsec. (a)11). Pub. L. 106-102, §216, amended par. (11)
generally. Prior to amendment, par. (11) read as fol-
lows: “‘Dealer’ means any person regularly engaged in
the business of buying and gelling securities for his own
account, through a broker or otherwise, but does not
include a bank, insurance company, or investment
company, or any person insofar as he is engagsed in in-
vesbing, reinvesting, or frading in securities, or in own-
ing or holding securities, for his own account, either in-
dividually or in some fiduciary capacity, but not as a
part of a regular business.”

Subsec, (a)19)(AX V). Pub. L. 106-102, §2i3(a)(1), added
cl. (¥) and struck out former cl, {v) which read as fol-
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lows: “'any broker or dealer registered nnder the Secu-
rities Bxohange Act of 1934 or any affiliated person of
such a broker or dealer, and*,

Bubsed. (a)(19(A)(vi), (vii). Pub. L. 186-102, §213(a){(2),
{3), added cl. (vi) and redesignated former cl. (vi) as
(vii).

Bubsec. (a)(18)(B)(v). Pub, L. 106-102, §213()(1), added
cl. (v) and struclk out former cl. (v) which read as fol-
lows: “‘any broker or dealer registered under the Secu-
rities Exchange Act of 1934 or any afflliated person of
such a broker or dealer, and*.

Subsec. (a)(19)(B)(vi), (vii). Pub. L. 106-102, §2LXb}(2),
(3), added cl. (vi) and redesignated formsr cl, (vi) as
(vii).

1998—Subsec. (a)(8). Pub. L. 106-353 made a technical
amendment to reference in original act which appears
in text as reference to title 11.

1996—SBubsec. (a)(46)(C)(iii), (iv). Pub. L. 104-290, §503,
added cl. (iii) and redesignated former ol. (iil) as (iv).

Subssc. (a)48)(B). Pub. L. 104-280, §504, inserted af
end ‘“‘provided further that a business development
company need not make available significant manage-
rial assisiance with respeci fo any company described
in paragraph (48)(C){iii), or witk respect to any other
company that meets such criteria as the Commission
may by rule, regulation, or order permit, as consistent
with the public interest, the protection of investors,
and the purposes of this subchapter; and’.

Bubsec. (a)(51). Fub. 1. 104-290, §208(b), added par. (5L}.

Subsaec. (o), Pub, L. 104-290, §106(0), added subses. (o).

1990—Subsec. (a)(49), (50). Pub. L. 101-550 added pars.
(49) and (60).

H87—Snbsec. (a)(19). Pub. L. 100-181, §601, inserted
“eompleted” before “*fiscal years” wherever appearing
in subpars, (A)(iv), (vi) and (BXiv), (vi).

Bubsec. {a)(39). Pub. 1. 100-181, §602, struck out ref-
erence to Canal Zone.

Subsec, (a)(48)B). Pub. L. 100-181, §603, substituted
“paragraphs (1) through (3) of section #0a-54(a) of this
title"” for ‘‘sections B80a-54(a)(1) threugh (3) of this
title”.

1982—8ubssc. (a)(36). Pub. L. 97-303 inserted ‘‘any put,
call, straddle, option, or privilege on any security (in-
cluding a certificate of deposit) or on any group or
index of sscurities (including any interest therein or
based on the value thereof), or any put, call, straddle,
option, or privilege entered into on a national secari-
ties exchange rslating &to foreign currency,”’ after
“minaral rights,”.

1980—Subses. (a)(46) to (48). Pub. L. 96477 added pars.
(46) to (48).

1978—Subsen. {a)(8). Pub. L. 95-598 substituted '‘a case
under title 11" for “bankraptey”’.

1970—S8ubsec. (a)(@). Pub. L. 21-547, §2(a)(l), sub-
stituted ‘*under the authority of the Comptroller of the
Cwrrency'' for “undsr section 248(k) of title 12,".

Subsec, (4)(19). Pub. L. 91-547, § 2(a}3), added par. (19).
Former par. (19) redesignated (20).

Subsecs. (a)(20) to (36), Pub, L, 91-547, §2(a)(2), redes-
ignabed former pars. (19) to (35} as (20 o (36), respec-
tively.

Bubses. (a)(37). Puh. L. 91-h47, §2(a)(4), added par. (37).
Former par. (37) redesignated (39).

Subseos. (2)(38) to (44), Pub. L, 91-547, § 2(a)(2), redes-
ignated former pars. (36) to (42) as (38) to (44).

Subsec. (a)(45), Pub, L. 91-547, § 2(a}5), added par, (46}

1360—Snbsec. {(a)(37). Pub. L. 86624 struck oub ref-
erence to Hawaii.

1959—8Bubsec. (ad37). Pub. L. B&T0 struck out ref-
erence to Alaska.

1954—Bubsec. (a){30). Act Ang. 10, 1954, substituted
‘'section 10(a) of the Securities Act of 1933* for “‘section
a(h) of the Securities Act of 1933,

EFFECTIVE DATE OF 2010 AMENDMENT

Amendment by sections 985(d)(1) and 586(c)(1) of Pub.
Ii, 111203 effective 1 day after July 21, 2010, except as
otherwise provided, see section 4 of Pub. L. 111-203, set
out as an Bffective Date note under section 5301 of Title
12, Banks and Banking.
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Amendment. by section 769 of Pub., L, 111-203 effective
on the later of 360 days after July 21, 2010, or, io the ax-
tent a provision of subtitle B (§§761-774) of title VII of
Pub, L, 113-203 reguires a rulemaking, not less than 60
days after publication of the final rule or regulation
implementing such provision of subtitle B, see section
T4 of Pub. L. 111-208, set oui as a note under section
T7h of this title.

BEFFECTIVE DATE OF 1999 AMENDMENT

Amendment by Pub. L. 106-102 effective 18 months
afber Nov. 12, 1999, see section 225 of Pub. L. 106-102, sat
oul as a note under section 77c of this title.

EFFECTIVE DATE OF 1896 AMENDMENT

Pub. L. 104-290, title II, §209(e), Oct. 11, 1996, 110 Stat.
3436, provided that: *The amendments made by this
section [amending this section and section 80a-3 of this
title] shall talke effect on the earlier of—

‘(1) 180 days after the date of anacitment of this Act

[Oct. 11, 1996]; or

*(2) the date on which the rulemaking required
under subsection (A)(2) [set out below] is completed.”

BEFFECTIVE DATE OF 1978 AMENDMENT

Amendment, by Pub. L. 95598 effective Oct. 1, 1979,
see section 402(a) of Pub. L. 95-588, set out as an Hffec-
tive Dale note preceding section 101 of Title 11, Bank-
raptoy.

BEFFECTIVE DATE OF 1970 AMENDMENT

Amendment by Pub. L. $1-547 effective Dec. 14, 1970,
see section 30 of Pub. L, 91-847, set out as a nose under
gsection 80a-52 of this title.

EFFECTIVE DATE OF 1954 AMENDMENT

Amendment by act Aug. 10, 1954, effective 60 days
after Aug. 10, 1954, see note set out under section 77b of
this title.

REGULATIONS

Pub. I. 104280, title IL, §209(dX¥2), Oct. 11, 1896, 110
Stat. 3435, provided thai: **Not later than 180 days after
the date of enactment of this Act [Oct. 11, 1996], the
Commission shall prescribs rules defining ths term, or
otherwise identifying, ‘investments’ for purposes of sec-
tion 2(a)(61) of the Tnvestment Company Act of 1940 [15
U.8.0. 80a-2(a)X5b1)], as added by this Act.”

TRANSFER OF WUNCTIONS

For transfer of functions of Securities and Exchange
Commission, with certain exceptions, to Chairman of
such Commission, see Reorg. Plan No. I0 of 1950, §§1, 2,
eff. May 24, 1950, 156 F.R. 3175, 64 Stat. 1265, set out under
section 78d of this title.

§ 80a-3. Definition of investment company
(a) Definitions

(1) When used in bhis subchapter, “investment
company’ means any issuer which—

(A) is or holds itzelf out as being engaged
primarily, or proposes to engage primarily, in
the business of investing, reinvesting, or trad-
ing in securities;

(B) is engaged or proposes to engage in the
business of issuing face-amount certificates of
the installment type, or has been engaged in
such business and has any such certificate out-
standing; or

(C) is engaged or propeses to engage in the
business of investing, reinvesting, owning,
holding, or trading in securities, and ownsg or
proposes to acquire investment securities hav-
ing a value exceeding 40 per centum of the
value of such issper’s total assets (exclugive of
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Government securities and cash items) on an
unconsolidated basis.

{2) As used in this section, “investment securi-
ties’ includes all securities except (A) Govern-
ment securities, (B) securities issued by employ-
ees’ securities companies, and (C) securities is-
sued by majority-owned subsidiaries of the
owner which (i) are not investment companies,
and (li) are not relying on the exception from
the definition of investment company in para-
graph (1) or (7) of subsection (¢) of this section.
(b) Exemption from provisions

Notwithstanding paragraph (1(C) of sub-
section (a) of this section, none of the following
persons is an investment company within the
meaning of thig subchapter;

(1) Any issuer primarily engaged, directly or
through a wholly-owned subsidiary or subsidi-
aries, in a business or businssses ofther than
that of investing, reinvesting, owning, hold-
ing, or trading in securities.

(2} Any issuer which the Commission, upon
application by such issuer, finds and by order
declares to be primarily engaged in a business
or businesses other than that of investing, re-
investing, owning, helding, or trading in secu-
rities either directly or (A) through majority-
owned subsidiaries or (B) through controlled
companies conducting similar types of busi-
nesses. The filing of an application under this
paragraph in good faith by an issuer other
than a registered investment company shall
exempt the applicant for a period of sixty days
from all provisions of this snbchapter applica-
ble to investment companies as such. For
cause shown, the Commission by order may
extenéd@ such period of exemption for an addi-
tional period or periods. Whenever the Com-
misgion, upon its own motion or upon applica-
tion, finds that the circumstances which gave
rise to the issuance of an order granting an ap-
plication under this paragraph no longer exist,
the Commission shall by order revoke such
order.

(8) Any igsuer all the outstanding securities
of which (other than short-term paper and di-
rectory’ qualifying shares) are directly or indi-
recbly owned by a company excepted from the
definition of investment company by para-
graph (1} or (2) of this subsection,

(¢) Further exemptions

Notwithstanding subsection (a) of this section,
none of the following persons is an investment
company within the meaning of this subchapber:

(1) Any issuer whose outstanding securities

(other than short-term paper) are beneficially
owned by not more than one hundred persons
and which is not making and does not pres-
ently propose to make a public offering of its
securities. Such issuer shall be deemed to be
an investment company for purposes of the
limitations set forth in subparagraphs (A){)
and (BXi) of section 80a—12(d)1) of this title
governing the purchase or other acquisition by
such issuer of any securiby issued by any reg-
istered investment company and the sale of
any security issued by any registered open-end
investment company to any such issuer. For
purposes of this paragraph;
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(2) The Form 144 shall be signed by
the person for whose account the secu-
rities are to be gold and shall be trans-
mitted for filing concurrently with ei-
ther the placing with a broker of an
order to execubte a sale of securities in
reliance upon this rule or the execution
directly with a market maker of such a
sale. Neither the filing of such notice
nor the failure of the Commission to
comment on such notice sghall be
deemed to preclude the Commission
from taking any action that it deems
necessary or apyropriate with respect
to the sale of the securities referred to
in such notice. The person filing the
notice required by this paragraph shall
have a bona fide intention to sell the
securities referred to in the notice
within a reasonable time after the fil-
ing of such notice.

(1) Unavailability to securities of issuers
with no or nominal operations and no or
nominal non-cash assets. (1) This section
is not available for the resale of securi-
ties initially issued by an issuer de-
fined below:

(i) An issuer, other than a business
combination related shell company, as
defined in §230.405, or an asset-backed
issver, as defined in Item 1101(b) of
Regulation AB (§229.1101{b) of this
chapter), that has:

{A) No or nominal operafions; and

(B) Either;

(7) No or nominal aggets;

(2) Assets congisting solely of cash
and cash equivalents; or

(3) Assets consisting of any amount
of cash and cash equivalents and nomi-
nal other assets; or

(i) An issuer that has been a§ any
time previously an isguer described in
paragraph (i)(1)(i).

(2) Notwithstanding paragraph (i)1),
if the issuer of the securities pre-
viously had been an issuer described in
paragraph (i)(1)(i) but has ceased to be
an issuer described in paragraph
(AX1)(1); is subject to the reporting re-
quirements of section 13 or 15(d) of the
Exchange Act; has filed all reports and
other materials required to be filed by
section 13 or 15(d) of the Exchange Act,
as applicable, during the preceding 12
months {or for such shorter period that
the issuer was required to file such re-
ports and materiais), other than Form
8-K reports (§249.308 of this chapter);

§230.144A

and has filed current “Form 10 infor-
mation” with the Commission reflect-
ing its status as an entity that ig no
longer an issuer described in paragraph
(1){1)({1), then those securities may be
s0ld subject to the requirements of this
section after one year has elapsed from
the date that the issuer filed “Form 10
information’ with the Commisgion,

(3) The term “Form 10 information™
means the information that is required
by Form 10 or Form 20-F (§249.210 or
§249.220f of this chapter), as applicable
to the issuer of the gecurities, to reg-
ister under the Hxchange Act each
class of securities being sold under this
rule. The issuer may provide the Form
10 information in any filing of the
issuer with the Commission. The Form
10 information is deemed filed when
the initial filing is made with the Com-
mission.

[37 FR 596, Jan. 14, 1972]

EDITORIAL NOTE: For FEDERAL REGISTER ¢i-
tations affecting §230.144 see the List of CFR
Sectlons Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§230,144A Private resales of securities
to institutions.

PRELIMINARY NOTES: 1, This section relates
solely to the applicatlion of section 5 of the
Act and not to antifraud or other provisions
of the federal securities Iaws.

2. Atterapted compliance with thig section
does not act as an execlusive election; any
seller hereunder may also claim the avail-
ability of any other applicable exemption
from the registration regumirements cof the
Act.

3. In view of the abjective of this section
and the policies underlying the Act, this sec-
tion i8 not available with respect to any
transaction or series of transactions that, al-
though in technical compliance with this
section, is part of & plan or scheme to evade
the ragistration provisions of the Act. In
such cases, registration under the Act is re-
quired.

4, Nothing in this section obviates the need
for any issuer or any other persen to comply
with the securities regisiration or broker-
dealer registration requirements of the Secu-
rities Exchange Act of 1934 (the Ezxchange
Act), whenever such requirements are appli-
cable,

b, Nothing in this section obviates the need
for any person to comply with any applicable
state law relating to the offer or sale of secu-
rifies.

551
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6. Securities acguired in a fransaction
made pursuant to the provisions of this sec-
tion are deemed to be restricted securities
within the meaning of §230.144(a)(3) of this
chapter.

7. The fact that purchasers of securities
from the issuer thereof may purchase such
securities with a view to reselling such secu-
rities pursnant o this section will not affect
the availability to such issuer of an sxemp-
tion under section 4{2) of the Act, or Regula-
tion D under the Act, from the registration
reguirements of the Act.

(a) Definitions. (1) For purposes of
this section, gualified institutional buyer
shall mean:

(i) Any of the following entities, act-
ing for its own account or the accounis
of other gualified institutional buyers,
that in the aggregate ownsg and invests
on a discretionary basis at least $100
million in gecorities of igsuers that are
not affiliated with the entity:

(A) Any insurance company as defined
in section 2(13) of the Act;

NOTE: A purchase by an insurance company
for one or more of its separate accounts, as
defined by section 2(a)(37) of the Investment
Company Act of 1840 (the “Investment Com-
pany Act'), which are neither registered
under section 8 of the Investment Company
Act nor required to be so registersd, shall be
deemed to be a purchase for the account of
such insul'ance company.

(BY Any investment company vreg-
istered under the Investment Company
Act or any business development com-
pany as defined in section 2(a)(48) of
that Act;

(C) Any Small Business Investment
Company licensed by the U.S. Small
Business Administration under section
301(c) or () of the Small Business In-
vestment Act of 1958;

(D) Any plan established and main-
tained by a state, its political subdivi-
sgions, or any agency or instrumen-
tality of a state or its political sabdivi-
sions, for the benefit of its employees;

(B} Any employee benefit plan within
the meaning of title [ of the Employee
Retirement Income Securiéy Act of
1974;

(F) Any brust fund whose trustee is a
bank or trust company and whose par-
ticipants are exclusively plans of the
types identified in paragraph (a)(1)(i)
(D) or (B) of this section, except trust
funds that include as participants indi-
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vidual retirement accounts or H.R. 10
plans,

(&) Any business development company
as defined in section 202(a)(22) of the
Investment Advigers Act of 1940,

(H) Any organization described in
section b01(c)(3) of the Internal Rev-
enue Code, corporation (other than a
bank as defined in section 3(a)(2} of the
Act or a savings and loan association
or other institution referenced in sec-
tion 3(a)5)(A) of the Act or a foreign
bank or savings and loan association or
equivalent institution), partnership, or
Massachusetts or similar business
trust; and

(I) Any investment adviser registered
under the Investment Advisers Act.

(ii) Any decler registered pursuant to
section 16 of the Exchange Acf, acting
for its own account or the accounts of
other qualified institutional buyers,
that in the aggregate owns and invests
on a discretionary basis at least $10
million of securities of issuers that are
noi affiliated with the dealer, Provided,
That securities constituting the whole
or & part of an unsold allotment to or
subscription by a dealer as a partici-
pant in a public offering shall not be
deemed to be owned by such dealer;

(iii) Any dealer registered pursuant o
section 15 of the Exchange Act acting
in a riskless principal transaction on
behalf of a qualified institutional
hayer;

NOTE: A registered dealer may act as
agent, on a non-discrefionary bhasis, in a
transaction with a gunalified institutional
buyer without itself having to be a qualified
institutional buyer.

{iv} Any investment company reg-
istered under the Investment Company
Act, acting for its own account or for
the accounts of other qualified institu-
tional buyers, that is part of a family
of investment companies which own in
the aggregate at least 3100 million in
securities of issuers, other than issuers
that are affiliated with the investment
company or are part of such family of
investment companies. Family of invest-
ment companies means any two or moare
investment companies registered under
the Investment Company Act, except
for a unit invesiment trust whose as-
sets congist solely of shares of one or
more registered investment companies,
that have the same investment adviser
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(or, in the case of unit investment
trusts, the same depositor), Provided
That, for purposes of this section:

(A) Each series of a series company
{as defined in Rule 1Bf-2 under the In-
vestment Company Act [17 CFR 270,18f-
2]) shall be deemed to be a separafe in-
vestment company; and

(B) Investment companies shall be
deemed Lo have the same adviser (or
depositor) if their advisers (or deposi-
tors) are majority-owned subsidiaries
of the same parent, or if one invest-
ment company’s adviger {or depositor)
is a majority-owned subsidiary of the
other investment company’s adviser
(or depositor);

(v) Any entity, all of the equity own-
ers of which are qualified institutional
buyers, acting for its own account or
the accounts of other qualified institu-
tional buyers; and

(vi) Any bank as defined in section
3(a)(2) of the Act, ahy savings and loan
assoclation or other institution as ref-
erenced in section 3(a)5)(A) of the Act,
or any foreign bank or savings and loan
association or equivalent imstitution,
acting for its own account or the ac-
counts of other qualified institutional
buyers, that in the aggregate owns and
invests on a discretionary basis at
least $100 million in securities of
issuers that are not affiliated with it
and that has an audited net worth of aé
Ieast $25 million ag demongstrated in its
latest annual financial statements, as
of a date not more than 16 months pre-
ceding the date of sale under the Rule
in the case of a U.S. bank or savings
and loan assoclation, and not more
than 18 months preceding such date of
sale for a foreign hank or savings and
loan association or eguivalent institu-
tion.

(2) In determining the aggregate
amount of securities owned and in-
vested on a digcretionary bagis by an
entity, the following instruments and
interests shall be excluded: hank de-
posit notes and certificates of deposit;
loan participations; repurchase agree-
ments; securities owned but subject to
a repurchase agreement; and currency,
interest rate and commodity swaps.

(3) The aggregate value of securities
owned and invested on a discretionary
basgis by an entity shall be the cost of
such securities, except where the enti-
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ty reports its securities holdings in its
financial statements on the basgis of
their market value, and no current in-
formation with respect to the cost of
those securities has been published. In
the latter event, the securities may be
valued at market for purposes of this
section.

(4 In determining the aggregate
amount of securities owned by an enti-
ty and invested on a discretionary
basis, securities owned by subsidiaries
of the entity that are consolidated
with the entity in its financial state-
ments prepared in accordance with
generally accepted accounting prin-
ciples may be included if the invest-
ments of such subsidiaries aroc managed
under the direction of the entity, ex-
cept that, unless the entity is a report-
ing company under section 13 or 15(d)
of the Exchange Act, securities owned
by such subsidiaries may not be in-
cluded if the entity itself is a majority-
owned subsidiary that would be in-
cluded in the consolidated financial
statements of another enterprise.

() For purposes of this section, risk-
less princival transaction means a trans-
action in which a dealer buys a secu-
rity from any person and makes a si-
mulitaneous offsetting sale of such se-
curity to a qualified institutional
buyer, including another dealer acting
a8 riskless principal for a qualified in-
stitutional buyer.

(6) For purposes of this section, effec-
tive conversion premium means the
amount, expressed as a percentage of
the security’s conversion wvalue, by
which the price at igsuance of a can-
vertible security exceeds its conversion
value,

(7Y For purposes of this section, gffec-
tive exercise premium means the amountg,
expressed as a percentage of the war-
rant’s exercise value, by which the sum
of the price at issuance and the exer-
cise price of a warrant exceeds its exer-
cise value.

(b) Sales by persons other than issuers
or dealers. Any person, other than the
issuer or a dealer, who offers or sells
securities in compliance with the con-
ditions set forth in paragraph (d) of
this section shall be deemed not to be
engaged in a distribution of such secu-
rities and therefore not to be an under-
writer of such securifies within the
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meaning of sections 2(11) and 4(1) of the
Act.

(c) Sales by dealers. Any dealer who
offers or sells securities in compliance
with the conditions set forth in para-
graph (4) of this section shall be
deemed not to be a participant in a dis-
tribution of such securities within the
meaning of section 4(3¥C) of the Act
and not to be an anderwriter of such
gsecurities within the meaning of sec-
tion 2(11) of the Act, and such securi-
ties shall be deemed not to have been
offered to the public within the mean-
ing of section 4¢(3)(A) of the Act.

() Conditions to be met. To qualify for
exemption under this section, an offer
or sale must meet the following condi-
tions:

(1) The gecurities are offered or sold
only to a qualified institational buyer
or Lo an offerse or purchaser that the
seller and any person acting on hehalf
of the seller reasonably believe is a
gqualified institutional buyer. In deter-
mining whether a prospective pur-
chaser is a qualified institutional
buyer, the seller and any person acting
on its behalf shall be entitled to rely
upon the following non-exclusive meth-
ods of establishing the prospective pur-
chaser's ownership and discretionary
investiments of securities:

(i) The prospective purchaser’s most
recent publicly available financial
statements, Provided That such state-
menks present the information as of a
date within 16 months preceding the
date of sale of securities under this sec-
tion in the case of a U.S. purchaser and
within 18 months preceding such date
of sale for a foreign purchaser;

(ii) The most recent publicly avail-
able information appearing in docu-
ments filed by the prospective pur-
chaser with the Commission or another
United States federal, state, or local
governmental agency or self-regu-
latory organization, or with a foreign
governmental agency or self-regu-
latory organization, Provided That any
such information is as of a date within
16 months preceding the date of sale of
securities under this sechion in the
cage of a U.8. purchaser and within 18
months preceding such date of sale for
a foreign purchagser;

(iii) The most recent publicly avail-
able information appearing in a recog-
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nized securities manual, Provided That
such information is as of a date within
16 months preceding the date of sale of
securities under this section in the
case of a U.S. purchasger and within 18
months preceding such date of sale for
a foreign purchaser; or

(iv) A certification by the chief fi-
nancial officer, a pergson fulfilling an
equivalent function, or other executive
officer of the purchager, specifying the
amount of securities owned and in-
vested on a discretionary basis by the
purchaser as of a specific date on or
since the close of the purchaser's most
recent fiscal year, or, in the case of a
purchasger that is & member of a family
of investment companies, a certifi-
cation by an executive officer of the in-
vestment  adviser specifying the
amounf of securities owned by the fam-
ily of investment companies as of a
specific date on or since the close of
the purchaser’'s most recent fiscal year,

(2) The seller and any person aciing
on its behalf takes reasonable steps to
ensure that the purchaser is aware that
the seller may rely on the exemption
from the provisions of section 5 of the
Act provided by this section;

(3) The securities offered or sold:

(i) Were not, when issued, of the same
class as securities listed on a national
securities exchange registered under
section 6 of the Exchange Act or
quoted in a U.8. auntomated inter-deal-
er quotation gystem; Provided, That se-
curities that are convertible or ex-
changeable into securities so listed or
guoted at the time of issuance and that
had an effective conversion premium of
less than 10 percent, shall be treatied as
securities of the class into which they
are convertible or exchangeable, and
that warrants that may be exercised
for securities so listed or quoted at the
time of issuance, for a periocd of less
than 3 vears from the date of issuance,
or that had an effective exercise pre-
mium of less than 10 percent, shall be
treated as securities of the class to be
issued upon exercise; and Provided fur-
ther, That the Commission may from
time to Gime, taking into account
fhen-existing market practices, des-
ignate additional securities and classes
of securities that will not be deemed of
the same class as securities listed on a
national securities exchange or quoted

hb4



Securities and Exchange Commission

in a U.8. auntomated
guotation system; and

(ii) Are not securities of an open-end
investment company, unit investment
trust or face-amount certificate com-
pany that is or is required to be reg-
istered under section 8 of the Invest-
ment Company Act; and

(1) In the case of securities of an
issuer that is neither subject to section
13 or 15(d) of the Exchange Act, nor ex-
empt from reporting pursuant to Rule
1223-2(b) (§240.1223-2(b) of thig chapter)
under the Exchange Act, nor a foreign
government as defined in Rule 405
(§230.405 of this chapter) eligible o reg-
ister securities under Schedule B of the
Act, the holder and a prospective pur-
chasger designated by the holdsr have
the right to obbain from the issuer,
upon request of the holder, and the pro-
spective purchaser has received from
the issuer, the seller, or a person act-
ing on either of their behalf, at or prior
to the time of sale, upon such prospec-
tive purchaser’s request to the holder
or the issner, the following information
(which shall be reasonably current in
relation fo the date of resale under this
section): a very brief statement of the
nature of the business of the issuer and
the products and services it offers; and
the issuer’s most recent balance sheet
and profit and loss and retained earn-
ings statements, and similar financial
statements for such part of the two
preceding fiscal years as the issuer has
been in operation (the financial state-
ments should be audited to the extent
reasonably available).

(ii) The reguirement that the infor-
mation be reasonably current will he
presumed to be satisfied if:

(A) The balance sheet is as of a date
less than 16 months before the date of
resale, the statements of profit and
loss and retained earnings are for the
12 months preceding the date of such
balance sheet, and if such balance
sheet iz not as of a date less than 6
months before the date of resale, it
shall be accompanied by additional
statements of profit and loss and re-
tained earnings for the period from the
date of such balance sheet to a date
less than 6 months before the date of
resals; and

(B) The statement of the nature of
the issuer’s business and its products

inter-dealer
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and services offered is as of a date
within 12 months prior to the date of
resale; or

(C) With regard to foreign private
issuers, the requirad information meets
the timing requirements of the issuer's
home country or principal trading mar-
kets. .

{e} Offers and sales of securities pur-
suant to this section shall be deemed
not to affect the availability of any ex-
emption or safe harbor relating to any
previous or subsequent offer or sale of
such securities by fthe issuer or any
prior or subsequent holder thereof.

[65 FR 17945, Apr. 30, 1990, as amended at 57
FR 48722, Oct. 28, 1992]

§230.145 Reclassification of securities,
mergers, consolidations and acqui-
sitions of assets.

PRELIMINARY NoTe: Rule 145 (§230.145 of
this chapter) is designed to make availahle
the protection provided by registration
under the Securities Act of 1933, as amended
{Act), to persons who are offered securities
in a business combination of the type de-
scribed in paragraphs {a) (1), {2) and (3} of the
rule. The thrust of the rule is that an offer,
offer to seil, offer for sale, or sale oceurs when
there is submitied to security holders a plan
or agreement pursuant to which such holders
are required to elect, on the basis of what is
in substance a new investment decigion,
whether to accept a new or different security
in exchange for their existing security. Rule
145 embodies the Commission’s defermina-
tion that such fransactions are subject to
the registration requirements of the Act, and
that the previcously existing no-sale theory of
Rule 133 is no longer consistent with the
statubory purposes of the Act. See Release
No, 33-5316 (Octaber 6, 1972) [37 FR 236311, Se-
curities issued in transactions described in
paragraph (a) of Rule 145 may be registered
on Form $54 or 4 (§239.256 or §239.34 of this
chapter) or Form N-14 (§239.23 of this chap-
ter) nnder the Act.

Transactions for which statutory ex-
emptions under the Act, including
those contained in sections 3(a)9), (10),
(11) and 4(2), are otherwise available
are not affected by Rule 145.

NoTE 1: Reference is made to Hule 153a
(§230.153a of this chapter) describing the pro-
specius delivery required in a transaction of
the type referred to in Rule 145,

NoTE 2: A reclassification of securities cov-
ered by Rule 146 would be exempt from reg-
istration parsuant to section 3(a)9) or (11) of
the Act if the conditions of either of these
sections are satisfied.
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