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Part I.  Introduction 

As staff to the Alaska Local Boundary Commission (LBC or Commission), the Alaska 
Department of Commerce, Community, and Economic Development (DCCED) is 
required by State law to investigate and analyze a legislative-review annexation 
proposal (3 AAC 110.530).  DCCED is further required to prepare a preliminary report 
with findings and recommendations to the LBC regarding such proposal.  After 
considering timely written comments addressing its preliminary report, DCCED must 
prepare a final report on the proposal (3 AAC 10.530). 

State law (AS 29.06.040(a)) provides that the LBC may amend and impose conditions 
on the proposal.  That same law provides further that the Commission may approve a 
legislative-review proposal only if the LBC determines that the proposal meets 
applicable standards under the State Constitution and the Commission’s regulations 
and is in the best interests of the State.  Otherwise, the LBC must reject the proposal.  

Further, State law (AS 44.33.812(a)(2)) requires the LBC to adopt regulations providing 
for standards governing annexation.  The LBC has complied with that requirement by 
adopting standards for borough annexation in 3 AAC 110.160 - 3 AAC 110.210 and 
3 AAC 110.900 - 3 AAC 110.990.   

DCCED’s Preliminary Report to the Local 
Boundary Commission Regarding the Petition for 
Annexation of Approximately 4,701 Square Miles 
to the Ketchikan Gateway Borough (KGB), dated 
June 30, 2006 (Preliminary Report), was 
published July 13, 2007.  The Preliminary Report 
comprised 161 pages and is incorporated into 
this Final Report by reference.  To give readers a 
sense of the scope of the Preliminary Report, the 
Table of Contents of that report is included here 
as Appendix A.   

Approximately 100 copies of the Preliminary 
Report were distributed by U.S. first-class mail, 
electronic mail, or intra-departmental routing to 
LBC members and other State officials, KGB 
officials, respondents and commentors, news 
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media in the Ketchikan area, and others.  Multiple copies of the Preliminary Report were 
also made available for public review through the KGB Clerk.  Additionally, the 
Preliminary Report was made available on the LBC’s Website.1 

Interested persons were given until September 4, 2007, to submit written comments on 
the Preliminary Report.  Written comments were received from the City of Wrangell 
(Wrangell), Metlakatla Indian Community (MIC), Meyers Chuck Community Association 
(Meyers Chuck), and the City of Craig (Craig).  Those comments are included in this 
report as Appendix B.  Further, the U. S. Forest Service2 filed comments in the Wrangell 
borough incorporation proceedings regarding the Meyers Chuck/Union Bay area, at 
issue in both proceedings.  Given the relevance of those comments to this annexation 
proceeding, the comments are also included in Appendix B. 

This constitutes DCCED's final report to the LBC regarding the KGB’s annexation 
proposal (Final Report).   

 

                                            
1  http://www.DCCED.state.ak.us/dca/lbc/ketchikan4.htm. 
2  A division of the U.S. Department of Agriculture. 

Figure 1 - Map of Forest Ranger Districts in Tongass National Forest 
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Part II.  Comments 

DCCED has carefully considered all comments filed in response to its Preliminary 
Report.  For the most part, the comments reiterate those made in response to the public 
notice of the KGB annexation proposal and, thus, were addressed by DCCED when 
analyzing the merits of the annexation proposal and making findings and 
recommendations regarding it.  There are a few concerns, however, that require a 
response in this report. 

A. Concerns of the Department of Education and Early 
Development (DEED) 

DCCED also responded to questions from the DEED regarding the proposed exclusion 
of Hyder from the KGB annexation at this time.  DCCED furnished information to DEED 
on August 2, 2007, regarding its concern that the Hyder enclave might remain 
indefinitely.  On August 27, 2007, DCCED received a letter from DEED,3 which stated 
that following DEED’s review of the KGB Petition “Exhibit K, the justification for 
excluding the Hyder enclave,” DEED’s concerns had been addressed.  Thus, DEED did 
not oppose KGB’s proposed annexation.  Copies of DEED’s August 2 and August 27 
letters are included in this Final Report as Appendix C.  

The issue of the proposed enclave is addressed on pp. 86-90 and in Appendix E of 
DCCED’s Preliminary Report.  Staff reaffirms its findings and conclusions regarding that 
issue.  Although creation of a Hyder enclave, even in the short term, may not be ideal, it 
is certainly not inconsistent with the State’s 48-year policy of incremental extension of 
borough government.  KGB’s proposal adequately rationalizes the exclusion at this 
time, and DCCED believes that overall, the annexation proposal satisfies borough 
annexation standards and is in the balanced best interests of the State.  At whatever 
point Hyder becomes part of an organized borough, DCCED, DEED, the KGB, and the 
LBC4 are on record that it should be part of the KGB. 

B. Criticisms 

With regard to comments that DCCED failed to summarize and respond to each 
comment or brief filed in response to notice of the Petition, DCCED replies as follows.  

                                            
3  DEED’s letter is dated August 22, 2007. 
4  The LBC’s definition of the Model Borough Boundaries for the KGB includes Hyder in the boundaries; 

and, in 1999, the Commission rejected a KGB annexation proposal because it did not include Hyder 
in the proposed boundaries. 
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There is no per se “requirement” that DCCED summarize or rejoin every comment or 
brief filed in response to a petition.  In fact, 3 AAC 110.530(a) requires only the following 
regarding a preliminary report by DCCED: “The department shall investigate and 
analyze a petition filed with the department under this chapter, and shall submit to the 
commission a written report of its findings with recommendations regarding the petition.”  
Subsection (d) of 3 AAC 110.530 requires that: “In its final written report with 
recommendations, the department shall consider timely submitted written comments 
addressing the preliminary report . . . (emphasis added).”  Again, there is no 
“requirement” that each comment be summarized and individually analyzed.5 

Nonetheless, in order to give significance to the requirements of public notice and 
providing for a period of public comment, DCCED always analyzes and considers every 
comment and brief filed in response to notice of a petition.  DCCED’s Preliminary 
Report broadly addressed all concerns when making its findings, conclusions, and 
recommendation.  Moreover, DCCED believes the Petitioner’s Reply Brief to Written 
Comments and Responsive Briefs cogently responded to the comments and briefs. 

If workload constraints permit, DCCED does summarize and respond to comments.  
However, in this case, such constraints did not permit the performance of that particular 
task.  In Appendix D to this Final Report, DCCED has outlined the major activities of the 
LBC and its staff from February 2006 - the date of submission of the KGB annexation 
petition - to the present.  DCCED believes that outline adequately demonstrates that the 
workload of the LBC and its staff during this period was extremely heavy given the very 
limited size of staff, the volunteer nature of the Commission, and the recent appointment 
of three new members to the LBC.  Nonetheless, that workload did not prevent DCCED 
from fulfilling its duty to evaluate the proposal and make appropriate recommendations 
to the LBC. 

DCCED has seriously considered the criticisms and assures all interested persons that 
in every boundary-change proceeding, the merits of the petition, all comments and 
briefs, and the law are considered and scrutinized.  The fact that a commentor, 
respondent, or even a petitioner does not like a finding, conclusion, or recommendation 
that is counter to the desire of that person does not mean that DCCED did not seriously 
consider the merits of the arguments. 

                                            
5  With regard to LBC decisions, the Alaska Supreme Court has found that there is no requirement that 

the Commission set out “findings of fact” when making a boundary-change determination.  The Court 
asserted that as long as it can determine the basis of the Commission’s decision and that its 
proceedings are consistent with sound principles of administrative law, the Court will uphold the LBC 
decision.  That logic is obviously applicable to reports prepared by staff to the LBC; i.e., DCCED.   
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C.  KGB Annexation Boundaries 

1.  Map 

In its comments responding to the Preliminary Report, the City of Wrangell questioned 
the accuracy of the map of Election District 2 on p. 13 with regard to the Cleveland 
Peninsula.  DCCED has reviewed the map as well as the minutes of the Alaska 
Constitutional Convention which established the boundaries of Election District 2 for 
Ketchikan.  Those relevant minutes are from the sixty-fifth day of the Convention 
(January 26, 1956), which reflect in pertinent part: 

HELLENTHAL: . . .Then the next and last change is in Election District 
No. 2.  That would be on the first page of the description, the Ketchikan 
Election District on the first page of the description, which is page 2 of 
the paper.  Now here we strike the following words: "Clarence Strait 
and Ernest Sound".  They appear in the second and third lines of the 
description. Strike the words Clarence Strait and Ernest Sound" and 
substitute these words for them? "Burroughs Bay and the east side of 
Clarence Strait".  I will repeat:  B-u-r-r-o-u-g-h-s, "Burroughs Bay and 
the east side of Clarence Strait"; and then a little further on in the same 
section, strike the words "that area drained by Bradfield Canal and its 
tributaries". I will repeat: strike the words "that area drained by 
Bradfield Canal and its tributaries” and substitute "Lemesurier Point"; 
and I will spell Lemesurier.  It is L-e-m-e-s-u-r-i-e-r.6 And this change-- 

UNIDENTIFIED DELEGATE: Is that Lemesurier Island? 

HELLENTHAL: Lemesurier Point.  Now these changes in Election 
District No. 2 merely make the line that was on the map conform to the 
actual reality. They were prompted by an observation made by Senator 
Nolan, checked by the Bureau of Mines people.  They are no 
deviations from the lines that were shown on the map that was before 
you when the matter was discussed. . . . 

Proceedings of the Constitutional Convention at 3170 -3171 (1956).7 

                                            
6  Meyers Chuck is on the Clarence Strait side of Lemesurier Point. 
7  Reflecting those changes in the provisions of Election District No. 2 and using legislative drafting style 

(insertions are underlined and in bold; deletions are capitalized and bracketed), the revised provisions 
read: 

Ketchikan: That area of the mainland drained by streams flowing into Revillagigedo 
Channel, Behm Canal, Burroughs Bay, and east side of Clarence Strait [CLARENCE 

Footnote continued on next page. 
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With those changes, Election District No. 2 read: 

2. Ketchikan: That area of the mainland drained by streams flowing 
into Revillagigedo Channel, Behm Canal, Burroughs Bay, and east 
side of Clarence Strait from the southernmost point of the Alaska-
British Columbia boundary line to and including Lemesurier Point; and 
those islands south of Ernest Sound and east of Clarence Strait, 
including Revillagigedo, Gravina, Annette, and Duke Islands, and other 
adjacent smaller islands. 

In establishing the initial election districts, the Framers of the Alaska Constitution were 
most particularly interested in watersheds and the topography of an area as well as its 
population.  On the fiftieth day of the Convention (January 11, 1956), the following 
statement was made by Delegate John Hellenthal, Chairman of the Committee on 
Suffrage, Elections, and Apportionment: 

Now in this map -- the reason for that map, the prime reason, is to 
show the delegates the watersheds of Alaska and their 
connection with these . . . election districts. The map that you 
have . . . shows it beautifully and adequately. And I think that any 
determination of the boundaries of these districts hinges upon seeing 
them in relation to the topography of the future State. 

Proceedings of the Constitutional Convention at 1837 (1956) (emphasis added). 

DCCED reviewed the Election District No. 2 map in its Preliminary Report and 
concluded that it did not accurately reflect the boundaries of Election District as 
contemplated by the Framers and the provisions set out for Ketchikan in article XIV, 
section 3 of the Constitution of the State of Alaska.  Giving particular attention to the 
watershed and topography on the Cleveland Peninsula, DCCED believes the following 
map accurately depicts the boundaries of Election District No. 2.  A map of the original 
Election Districts adopted by the Constitutional Convention is included as Appendix E to 
this Final Report. 

                                                                                                                                             
Footnote continued from previous page. 

STRAIT AND ERNEST SOUND] from the southernmost point of the Alaska-British 
Columbia boundary line to and including Lemesurier Point [THAT AREA DRAINED BY 
BRADFIELD CANAL AND ITS TRIBUTARIES]; and those islands south of Ernest Sound 
and east of Clarence Strait, including Revillagigedo, Gravina, Annette, and Duke Islands, 
and other adjacent smaller islands. 
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Figure 2 - Election District 2, 1956 
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There has also been assertions made the Lemesurier Point is only simply a specific 
point at the extreme extension of land around which water flows.  That interpretation of 
is nonsensical given the Framers’ specific inclusion of Lemesurier Point.  It would be 
absurd to include only the tip of the point when the plain language of the provision 
states, “to and including Lemesurier Point.”  It is the whole peninsula, not just the tip.  A 
map of Lemesurier Point is included below as a frame of reference. 

 

Figure 3 - USGS Map of Lemesurier Point 
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2.  Meyers Chuck and Union Bay 

A significant number of comments related to the 
proposed inclusion of Meyers Chuck and Union 
bay in the KGB boundaries.  While residents of the 
Meyers Chuck/Union Bay area initially argued for 
their inclusion in the proposed Wrangell borough 
rather than the KGB, the latest comments assert 
the preference for the Meyers Chuck/Union Bay 
area be allowed to be an enclave similar to what is 
proposed for Hyder.  To DCCED, the rationale for 
Hyder’s being an enclave in the short-term simply 
is not applicable to the Meyers Chuck/Union Bay 
area.  The KGB Petition and reply brief;8 DCCED’s 
Preliminary Report; the LBC’s Model Borough 
Boundary study;  and its 1999 decision mandating 
the KGB’s inclusion of Meyers Chuck, Union Bay, 
and Hyder in its boundaries manifestly 
demonstrate the close ties between those areas 
and the KGB.  While an acceptable argument for a 
short-term exclusion of Hyder from those 
boundaries has been made, such a case is not 
supportable for Meyers Chuck and Union Bay, 
which have amply demonstrated historic ties to the Ketchikan area, from pre-statehood 
to today.  DCCED strongly disagrees with the assertion that Meyers Chuck /Union Bay 
presents a stronger case for “enclave status” than does Hyder.  It is clearly unsupported 
by the facts.   

With regard to the statements that the Meyers Chuck/Union Bay 
area has only one use: “single family residential”9 and that there 
are no “public facilities” in the Meyers Chuck/Union bay” area, 
DCCED points out that there is a U.S. Post Office which receives 
weekly mail pick-up and deliveries from Ketchikan and that there 
is a well-used State-owned and maintained seaplane base and 
dock at Meyers Chuck.10   

                                            
8  DCCED also believes that the KGB comments filed in response to the notice of the Wrangell borough 

incorporation more accurately reflect the community of interest between Meyers Chuck and Union 
Bay than do comments made by supporters of Meyers Chuck being in the Wrangell borough.  A copy 
of those KGB comments is included in this report as Appendix F. 

9  August 31, 2007, comments from Meyers Chuck Community Association. 
10  According to the Alaska Department of Transportation and Public Facilities (DOTPF), when an area 

with State-owned docks or harbors (such as Meyers Chuck) is included in a municipality, it is a 

Footnote continued on next page. 

Figure 4 - KGB Model Borough Boundaries 
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Figure 5 - Meyers Chuck Seaplane Float Facility Map 

 

                                                                                                                                             
Footnote continued from previous page. 

priority of the State to transfer those facilities to the municipality.  (DCCED telephone conversation 
with Michael Lukshin, Engineer/Architect IV, DOTPF, September 25, 2007.) 
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Figure 6 - Alaska Tideland Survey No. 804 
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Figure 7 - Land Status Plat – Meyers Chuck 



Final Report to the LBC Regarding the Petition for Annexation of Approximately 4,701 Square Miles to the Ketchikan Gateway Borough 

 –13– 

A search of the Internet returns hundreds of hits relating to travelogues of persons 
visiting Meyers Chuck. 

In Coast Pilot 8,11 Meyers Chuck is described as follows; 

Meyers Chuck, a small harbor with good anchorage for small craft, is 
about 1.6 miles SE of Lemesurier Point (55°45.9'N., 132°16.9'W.) and 
immediately E of Meyers Island.  A light is on the N side of the island.  
The harbor is entered between the light and a buoy that marks the end 
of the reef that extends SE of the small island NNW of Meyers Island. 
Meyers Chuck is a small settlement along the E shore of the harbor. 
The lighted microwave tower at the settlement is visible from 
Clearance Strait. 
A State-operated float with about 384 feet (117 m) of berthing space 
and a reported depth of 12 feet (3.6 m) alongside the NE end, and 25 
feet (7.6 m) alongside the rest is at the NE side of the harbor; a 
seaplane float extends NW from the float near the approach pier. Care 
should be taken to avoid the reef that bares about 25 feet (7.6 m) NW 
of the head of the approach pier. A private float, S of the State float, 
has gasoline and diesel fuel; water is available in an emergency. A 56-
foot (17 m) boat grid is available just inside the State-operated float.  
Limited amounts of provisions can be obtained at the store at the head 
of the private float.  
A State-operated radiotelephone is at the residence next to the store.  
A telephone is outside the store.12  Seaplane transportation to 
Ketchikan is available upon request.  A supply and mail boat from 
Ketchikan calls weekly at Meyers Chuck. 
Anchorage for small craft can also be had in the narrow arm between 
Meyers Chuck and the mainland. This arm, however, freezes over in 
the winter and the outer harbor does not. 

Coast Pilot 8, p. 178. 

The facts amply demonstrate that the Meyers Chuck/Union Bay area is definitely not 
just a “single family residential” area. 

                                            
11  2007 (29th) Edition, National Oceanic and atmospheric Administration (NOAA). 
12  According to information received from Alaska Telephone Company through the Regulatory 

Commission of Alaska, the utility has 17 customers and 24 telephone lines in Meyers Chuck.  (E-mail 
from RCA, October 4, 2007.) 
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3.  Effect of KGB Annexation on Education Funding in Unorganized Borough 

The City of Craig and the Prince of Wales Community Advisory Council advocate 
rejection of the KGB annexation proposal on numerous grounds, which have been 
addressed either by the Petitioner in its reply brief, or in the Preliminary Report.  There 
is one issue, however, that warrants further addressing here.  That is the effect that 
KGB’s annexation; which will result in the KGB receiving more in National Forest 
Receipts (NFRs) and the surrounding areas receiving less, will have on education 
funding in southeast Alaska and the other educational facilities in the area - schools 
operated by first-class and home-rule cities and Regional Educational Attendance Areas 
(REAAs). 

It is a given that the growth of borough government in Alaska will have an effect on each 
first-class and home-rule city and REAA in the area of such borough growth, most 

particularly in southeast Alaska because 
of the loss of NFRs.  That fact, however, 
is not a bar to the development of 
borough incorporation or annexation.  It 
is one factor that must be considered in 
consultation with the DEED and when 
considering of the best interests of the 
State.   Moreover, the LBC has expressly 
rejected this argument as a reason to 
deny annexation.13  For more detail 
regarding this issue, see pp. 93-98 of the 
Preliminary Report. 

A goal of the Framers of Alaska’s Constitution was the creation and growth of regional 
governments.  The State is required to provide education in the state and must see to 
financing of such.  Where there is a diminution, such as here, from a portion of NFRs 
being redistributed to the KGB from the other school districts in the area, the State is 
still required to finance education in those school districts in accordance with the 
formula for education funding.  The State, in turn, will require the KGB to provide 
additional support for its schools in the form of the four-mill-equivalent levy on the value 
of taxable property in the newly expanded boundaries of the borough.   

These arguments, of course, will apply to the proposed incorporation of a 3,465-square-
mile Wrangell borough and prospective incorporation of a 4,450-square-mile Petersburg 
borough.  The position of DCCED with regard to the effect on NFRs on education 
funding in those areas will be the same.  

                                            
13  KGB annexation proceeding, LBC 1999 Statement of Decision, p. 12. 

The Commission rejects the notion that State policy 
positions concerning borough incorporation and 
annexation should be driven by the financial 
considerations such . . . [as] National Forest Receipt 
and Payments in Lieu of Taxes programs [which] are 
ephemeral – in a few years those programs may 
operate in a significantly different manner or may no 
longer exist. In contrast, the formation of a borough 
or the extension of a borough over a large area is a 
much more permanent action. 

LBC 1999 Statement of Decision. 
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Figure 8 - Proposed Wrangell Borough 
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Figure 9 - Proposed Petersburg Borough 
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Further, DCCED notes the discussion above that DEED is not opposed to the KGB 
annexation proposal. 

4.  The MIC and Duke Island 

The MIC opposes the KGB annexation only to the extent it seeks to include Duke Island 
and surrounding waters in the boundaries of the KGB. 

Under federal law, the Annette Island Reserve has the right to pursue 
expansion of its reservation boundaries through the U.S. Congress. 
Inevitably, such federal action may require some type of corresponding 
state action although it is not clear what that might be. Pursuit of an 
expanded reservation could happen regardless of whether or not the 
territory is in the unorganized borough or the organized borough of 
Ketchikan. 
It is not exactly clear how the Borough’s annexation proposal would 
exacerbate the “economic crisis” on Annette Island other than reducing 
somewhat a share of timber receipts for schools. Rather, the Borough 
would suggest the economic health of Annette will only continue to 
strengthen as planned ferry improvements to the island and Ketchikan 
are built in the near future. 
There are a number of locations in the existing borough that have 
strong indigenous cultural and historic values. The borough believes 
that the inclusion of the Duke Island area would be consistent with 
other similar areas in the existing borough. In addition, Duke Island is a 
minerally rich area that has the potential for development in the future 
depending upon the outcome of current exploration efforts. If 
developed, the mining would likely be serviced out of Ketchikan just 
like the current exploration efforts. Due to the cultural sensitivity of the 
island, it is also likely that personnel would be stationed in Ketchikan 
and transported to the island in the event of mining operations there. 
With respect to fishing rights, the comments appear somewhat 
contradictory. On one hand, the comments recognize that Ketchikan 
harvests resources in the area and that this harvest needs to be 
protected if annexed to Annette Island.   On the other hand, the 
comments also suggest that the need for the expansion of the Annette 
Island Reserve is to stabilize its economy. . . by increasing “…the area 
of its sovereign reserved rights, particularly in regard to the fishing 
rights that would accompany the expanded Reserve boundary.”  In 
summary, there is a long history of shared use of this area by Reserve 
residents and commercial and sport fisheries based in Ketchikan that 
only further underscores the share[d] community of interests in this 
area 

KGB Reply Brief to Written Comments and Responsive Briefs, pp. 30 - 31. 
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As noted above in the Criticisms section, DCCED carefully considered all comments 
and briefs.  DCCED fully agreed with the Petitioner’s statements in its Reply Brief with 
regard to the MIC and Duke Island. 

 

Figure 10 - Technical Paper No. 256 by Brian L. Davis, Geographic Patterns of Seal Hunting in Southeast Alaska, 
1992-94, Alaska Department of Fish and Game, Division of Subsistence, September 1999, p. A-11. 
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Duke Island and its surrounding waters have historically been part of the greater 
Ketchikan area and its inhabitants since long before statehood.  The island and its 
waters were not included in the area of the Annette Islands Reserve when it was 
created in 1891 or in the 1937 affirmation of the Secretary of the Interior regarding the 
waters surrounding the Reserve.  Moreover, Duke Island was noted as among those 
specifically excluded from the reservation during a 1993 Interior Board of Land Appeals 
dealing with the territory and waters of the Annette Islands Reserve.  A copy of that 
opinion (127 IBLA 1 (July 12, 1993.)) is included with this report as Appendix G. 

DCCED has confirmed that the MIC filed a request with the Secretary of the Interior on 
September 11, 2007, to expand the Reserve boundaries. 14  The process to expand 
reservation boundaries is set out in 25 CFR Part 151.  Among other things, once a 
request has been filed, the Secretary of Interior must notify the state and local 
governments having regulatory jurisdiction over the land to be acquired.  According  to 
the Alaska Attorney General’s Office, it has not seen any communication from the 
Secretary of Interior regarding the MIC’s request.  

The fact that the MIC has requested to expand its boundaries does not mean that it is a 
foregone conclusion.  The process for such expansion could take several years.  
Moreover, the fact that Duke Island might be part of the KGB does not foreclose the 
Island’s being part of the Reserve if the MIC’s request is granted.  In addition, there is a 
two-year transition period for the KGB to extend borough services into the area 
annexed, thus minimizing any perceived difficulties of removing Duke Island properties 
from KGB tax and service rolls if the reservations boundaries are expanded to include 
Duke Island.  Reservation boundaries inside county boundaries are common throughout 
the United States. 

DCCED opposes the MIC’s request that Duke Island and its surrounding waters be 
excluded from the KGB annexation.  If the MIC’s expansion request is not granted by 
the Secretary of Interior, the area would be an enclave.15  If the MIC’s request is granted 
and its reservation is thereby expanded, primary jurisdiction over Duke Island would 
most likely shift to MIC and the federal government, although the State and KGB may 
be able to exercise some authority over on-reservation activities in some circumstances.  
Rather than prejudge any determination by the Secretary of the Interior, DCCED 
believes it is more appropriate to include Duke Island and its surrounding waters in the 
KGB at this time and to let the MIC’s off-reservation acquisition request pursue its way 
through the appropriate federal process. 

                                            
14  DCCED telephone conversation with Greg Argel, Northwest Regional Realty Officer, Bureau of Indian 

Affairs, Department of Interior, Portland, Oregon. September 27, 2007. 
15  Assuming, of course, that the KGB’s annexation proposal is approved by the LBC. 
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Part III.  Final Findings, Conclusions, and 
Recommendation 

In its Preliminary Report, DCCED concluded that the Petition satisfies all legal 
standards applicable to the pending annexation proposal.  Those include article X, 
sections 1 and 3 of the Alaska Constitution, AS 29.06.040; 3 AAC110.160 – 3 AAC 
110.210, and 3 AAC 110.900 – 3 AAC110.990; and provisions of the federal Voting 
Rights Act.  Thus, DCCED recommended that the Petition be approved without 
amendment or condition.  A synopsis of DCCED’s findings, conclusions, and 
recommendation set out in its Preliminary Report is provided below. 

A. Findings 

The following summarizes the findings reached by DCCED in its analysis and 
investigation of the KGB proposal for annexation: 

�  the KGB annexation proposal provides for maximum local self-
government in accordance with article X, section 1 of the Alaska 
Constitution; 

� the KGB annexation proposal comports with the minimum-number-of-
local-government-units constraint in article X, section 1of the Alaska 
Constitution; 

� the KGB annexation proposal satisfies the standards set out in article X, 
section 3 of the Alaska Constitution and 3 AAC 110.160(a); 

� the KGB annexation proposal satisfies the standards set out in 3 AAC 
110.160(b); 

� the population within the proposed expanded KGB boundaries is 
sufficiently large and stable to support the resulting borough; 

� the economy within the proposed borough boundaries includes the human 
and financial resources necessary to provide borough services on an 
efficient, cost-effective level; 

� the proposed new boundaries of the borough conform generally to natural 
geography; include all land and water necessary to provide the full 
development of essential borough services on an efficient, cost-effective 
level; and are otherwise proper;  
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� the proposed annexation is in the best interests of the State; 

� several of the circumstances set out in 3 AAC 110.200 exist with regard to 
the ending KGB legislative-review annexation; 

� a proper plan for the orderly transition to borough government has been 
provided; and 

� annexation will not deny any person enjoyment of any civil or political right 
because of race, color, creed, sex, or national origin, and will not violate 
the federal Voting Rights Act. 

Included as Appendix H to this report, is a segment from a publication by the 
Southeast Conference relating to regional facilities in southeast Alaska.  The 
data contained in that publication reflects the status of Ketchikan as a regional 
center for retail, medical, business, transportation, and other services.  For 
example, the document sets out the following with regard to regional health care 
facilities: 

  Regional Health Care Facilities16 

The health care facilities in the region are as follows.  

Hospitals:  

• Ketchikan General Hospital - 46 beds  
• Sitka Community Hospital - 13 beds  
• SEARHC Hospital (Sitka) - 64 beds  
• Bartlett Memorial Hospital (Juneau) - 56 beds.  

Medical Centers (resident doctors):  

• Petersburg Medical Center (14 beds)  
• Wrangell Medical Center (8 beds)  
• Craig Clinic (outpatient)  
• ¦ Haines Clinic (outpatient)  

                                            
16  SE Alaska Regional Facilities and Services, p.6. 
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The document also reflects the following with regard to regional ship-repair 
facilities vis-à-vis Ketchikan and Wrangell: 

Regional Ship Repair Facilities17 

Southeast Alaska has several boat haul-out and repair facilities. . . . 

Ketchikan: 

• 50-ton lift  
• 200-ton marine railway  
• Dry dock for ships up to 10,000 tons  
• Full shipbuilding and repair services  

Wrangell: 

• 130-ton marine railway  
• 150-ton lift and uplands work yard  

DCCED reaffirms the findings set out in its Preliminary Report. 

B. Conclusions18 

The following are the conclusions reached by DCCED that the Petition meets all 
requisite standards governing annexation by the legislative-review method: 

• The Delegates who authored the Local Government Article of the Alaska 
Constitution strived to create an effective structure for “democratic self-
government below the state level.”  They constructed broad constitutional 
provisions for local government in a manner that, in the words of the Local 
Government Committee, “the interests and welfare of all concerned” would be 
guarded “in a framework which will foster orderly development and prevent 
the abuses of duplication and overlapping of taxing entities.”  Article X, 
section 1 of Alaska’s Constitution promotes those ideals and encourages the 
extension of borough government through incorporation and annexation.  It is 
DCCED’s view that Article X, section 1 should be read to uphold LBC 
decisions approving any borough incorporation and annexation that meets the 
reasonable-basis test.  Boroughs are meant to provide local government for 
regions as well as localities and encompass lands with no present municipal 

                                            
17  Id., p. 7. 
18  The references to “Part” in this subsection are to those in the Preliminary Report. 
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use.  In light of these facts, DCCED takes the view that the KGB annexation 
proposal provides for maximum local self-government in accordance with 
article X, section 1 of the Alaska Constitution. 

• Article X, section 1 of Alaska’s Constitution also promotes boroughs that 
embrace large and natural regions, in part, to avoid too many boroughs.  
Currently, the boundaries of the KGB encompass the second-smallest area of 
any organized borough.  The KGB annexation proposal would significantly 
increase the size of the area within the KGB.  The 1963 Legislature 
determined that the appropriate boundaries of the KGB were more on the 
order of those currently proposed.  Given those and other facts outlined in 
Part II, DCCED reaches the conclusion that the annexation proposal 
comports with the minimum-number-of-local-government-units constraint in 
article X, section 1of the Alaska Constitution. 

• Article X, section 3 of Alaska’s Constitution mandates that each borough 
embrace an area and population with common interests to the maximum 
degree possible.  Moreover, 3 AAC 110.160(a) allows annexation of an area 
if, on a scale suitable for borough government, the post-annexation 
boundaries of the borough would embrace a population that is interrelated 
and integrated with respect to social, cultural, and economic characteristics 
and activities.  In the context of boroughs embracing large and natural 
regions, the large area and small population proposed for annexation have 
many interests in common with the area and population within the existing 
boundaries of the KGB.  Based on the evidence in this proceeding, DCCED 
concludes that the KGB annexation proposal satisfies the standards set out in 
article X, section 3 of the Alaska Constitution and 3 AAC 110.160(a).   

• Again, in the context of large and natural regions, the communications media 
and transportation facilities in the proposed expanded boundaries of the KGB 
allow for the level of communications and exchange necessary to develop an 
integrated borough government.  DCCED concludes from those 
circumstances that the KGB annexation proposal satisfies the standards set 
out in 3 AAC 110.160(b).   

• Based on the most current available data, the population of the KGB is 
63 percent greater than the median population of all organized boroughs in 
Alaska.  The population density of the KGB is the fourth highest of among the 
sixteen organized boroughs in Alaska.  Although the proposed annexation 
would quadruple the amount of land within the KGB and increase its 
population by only one-tenth of 1 percent, the proposed expanded KGB would 
still have a population density greater than nine of Alaska’s sixteen organized 
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boroughs.19  While the KGB experienced a moderate population downturn 
from 1996 - 2004, its population has increased in the past two years.  Based 
on the facts outlined in Part II of this report, DCCED concludes that the size 
and stability of the population within the proposed new boundaries of the KGB 
are sufficient to support the proposed expanded borough and that the 
standard set out in 3 AAC 110.170 is satisfied.   

• In DCCED’s view, the KGB annexation proposal is fiscally sound considering 
the reasonably anticipated functions, expenses, and income of the KGB in the 
area proposed for annexation; the ability of the KGB to generate and collect 
local revenue; and the feasibility and plausibility of the KGB’s anticipated 
operating and capital budgets.  Moreover, the economic base, property 
valuations, land use, existing and reasonably anticipated development, and 
personal income in the KGB proposed expanded boundaries demonstrate 
that the economy in the greater Ketchikan region is capable of supporting the 
proposed expanded borough government.  Furthermore, there are sufficient 
employable persons to serve the needs of the proposed expanded borough.  
DCCED concludes, therefore, that the standard set out in 3 AAC 110.180 
regarding the human and financial resources is fully satisfied by the Petition.   

• In the context of the boundary standard in 3 AAC 110.190, DCCED examined 
land use and ownership patterns, population density patterns, existing and 
reasonably anticipated transportation patterns and facilities, natural 
geographical features and environmental factors, model borough boundaries, 
and other factors.  It is evident to DCCED that the proposed new boundaries 
of the KGB conform generally to natural geography, include all land and water 
necessary to provide the full development of essential borough services on an 
efficient and cost-effective level, and are otherwise proper.  DCCED 
recognizes, of course, that the KGB annexation proposal would create a 205-
square mile enclave in and around Hyder.  Based on the discussion in Part II, 
DCCED finds that such an enclave would not result in inefficient, cost-
ineffective service delivery in the near-term.  However, if a Prince of Wales 
Island Borough were formed, the enclave would become a small remnant of 
the Southeast Island REAA.  At that point, the enclave should be annexed to 
the KGB.  Lastly, it is noted that the proposed expanded boundaries of the 
KGB do not overlap the boundaries of an existing organized borough.  In 
DCCED’s view, the KGB proposal satisfies the boundary standard set out in 
3 AAC 110.190. 

• An annexation proposal may only be approved if the LBC finds that it serves 
the best interests of the State.  Examination of that standard by DCCED 

                                            
19  With the incorporation of Skagway as a borough, there are now 17 organized boroughs in Alaska. 
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included consideration of the constitutional principles of maximum local self-
government and minimum numbers of local government units.   DCCED’s 
review also addressed the manner in which annexation will relieve the State 
of Alaska of the responsibility of providing local services and how annexation 
will result in broad policy benefit to the public statewide.  While the KGB 
annexation would have some adverse fiscal impacts on communities in the 
unorganized borough, the LBC has repeatedly indicated that such 
circumstances are not relevant in terms of the applicable standards and are 
no basis to deny the proposal.  Based on these facts, DCCED takes the view 
that the standard set out in AS 29.06.040 and 3 AAC 110.195 regarding the 
best interests of the State is satisfied.   

• The provisions of 3 AAC 110.200 allow a legislative review annexation if 
certain circumstances exist.  Among those are several that DCCED finds to 
be evident.  For example, the area proposed for annexation manifests a 
reasonable need for borough government that can be met most efficiently and 
effectively by the KGB.  Additionally, in a general sense, residents and 
property owners within the area proposed for annexation receive, or may be 
reasonably expected to receive, directly or indirectly, the benefit of borough 
government without commensurate tax contributions.  Annexation of the area 
will also enable the KGB to plan and control reasonably anticipated growth or 
development in the area that otherwise may adversely affect the area and 
population within the KGB.  Moreover, annexation of the area will promote 
maximum local self-government with a minimum number of government units.  
Annexation of the area will also enhance the extent to which the KGB meets 
the legal standards for borough incorporation.  Lastly, specific policies set out 
in the Constitution of the State of Alaska are best served through annexation 
of the area by the legislative review process.  Given its findings, DCCED 
concludes that the standard set out in 3 AAC 110.200 is satisfied.   

• The Petition presents a seven-page transition plan that demonstrates KGB’s 
capacity to extend borough services into the area proposed for annexation in 
the shortest practicable time after annexation.  The document includes a 
practical plan for the assumption of all relevant and appropriate powers, 
duties, rights, and functions presently exercised by Southeast Island REAA 
and the State of Alaska.  Given those circumstances, DCCED concludes that 
a proper plan for the orderly transition to borough government has been 
provided in accordance with 3 AAC 110.900. 

• DCCED finds no evidence in this proceeding to indicate that the KGB 
annexation proposal proposed will have the purpose or effect of 
discriminating based on race, color, creed, sex, or national origin.  Nothing 
suggests that the proposed annexation will have a retrogressive purpose or 
effect with regard to any civil or political right, including voting rights, because 
of race, color, creed, sex, or national origin.  No minority-language groups 
covered by the federal Voting Rights Act exist in the area proposed for 
annexation.  Even if such groups existed in the area, there is no evidence to 
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indicate that annexation will have the purpose or effect of discriminating 
against a language minority group.  Those facts led DCCED to conclude that 
the standard set out in 3 AAC 110.910 is satisfied and that the proposed 
annexation does not violate any provision of the federal Voting Rights Act.20 

DCCED reaffirms those conclusions. 

C. Recommendations 

Based on its analyses, findings, and conclusions, DCCED recommended that the LBC 
approve KGB’s annexation proposal without condition or amendment.  DCCED 
reaffirms those analyses, findings, and conclusions and recommends that KGB’s 
annexation proposal be approved by the LBC without condition or amendment. 

                                            
20  Preliminary Report, pp. 114 -117 (footnotes omitted). 
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Part IV.  Scheduling and Notice of  
November 6, 2007, LBC Hearing and 

Decisional Meeting  

The LBC will conduct a public hearing in Ketchikan regarding the KGB’s annexation 
proposal. The hearing is scheduled to be held in the City of Ketchikan’s Council 
Chambers on Tuesday, November 6, 2007, beginning at 9 a.m.   The LBC has 
scheduled a decisional meeting under 3 AAC 110.570 to act on the Petition.21 

Formal notice of the hearing and decisional meeting has been given by DCCED under 
3 AAC 110.550.  Arrangements have been made for publication of the notice as a 
display advertisement in the Ketchikan Daily News on October 5, 19, and 26, 2007; in 
the Island News on October 15, 22, and 29; and in the Wrangell Sentinel on October 11, 
18, and 25, 2007. 

 

                                            
21  At that meeting, the Commission will also act on the Petition to incorporate a Wrangell borough, a 

proposal on which a hearing is scheduled for November 3, 2007, in Wrangell, Alaska.   
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If the LBC concurs with DCCED's conclusions that the Petition meets all applicable legal 
standards, the LBC may approve the Petition with or without condition and/or further 
amendments. 
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I. INTRODUCTION 
 

On April 16, 1999, the Local Boundary Commission (hereafter LBC) denied the 

Annexation Proposal of the Ketchikan Gateway Borough because “the proposal fails to 

serve all the relevant principles established in the Constitution of the State of Alaska.”  

(Statement of Decision, 1999, p. 14)  The 1998 Annexation Proposal petitioned to annex 

essentially the same uninhabited area as the present proposal and it excluded the 

communities of Hyder and Myers Chuck.  The current petition excludes the community 

of Hyder.   

To accept KGB’s petition, the LBC must find that it meets “the relevant principles 

established in the Constitution.”  The 1998 Proposal did not do so because Hyder was 

excluded.1  Thus, the LBC’s proper course in order to be consistent with the principles 

established in the Alaska Constitution is to deny this petition because, again, Hyder is 

excluded. 

The City of Craig does not advocate that the LBC should require KGB to amend 

the Petition to include Hyder.  KGB has been emphatic in its refusal to include Hyder.  

Equally as emphatic have been the residents of Hyder against being annexed by the KGB.  

The proper constitutional decision is to deny the Petition for the same constitutional 

reasons the LBC denied the 1998 Proposal.  The Alaska Constitution has not changed.  

The Alaska Supreme Court has not entered any decision since 1999 upon which the LBC 

could rely to reverse its 1999 decision.  Therefore, the City of Craig respectfully requests 

that the LBC reject the recommendation of the Preliminary Report, and deny the Petition. 

                                                 
1 Myers Chuck was also excluded.  However, the LBC left no doubt in its Statement of Decision that the 
reason that the 1998 Proposal did not meet constitutional standards was the exclusion of Hyder.  There is 
no suggestion that the Proposal would have been accepted, and thus found constitutional, by the LBC, if the 
Proposal had included Myers Chuck, but not Hyder.   
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II. LBC STAFF’S RECOMMENDATION TO “APPROVE THE KGB 
PETITION WITHOUT CONDITION OR AMENDMENT IS 
CONTRARY TO THE LBC’S DECISION IN 1999 AND CANNOT 
BE RECONCILED WITH THAT DECISION OR STAFF’S 
RECOMMENDATION IN 1998 

 
The 1998 Petition by the KGB is functionally identical to this Petition except as 

follows: 

1. Myers Chuck would be annexed under this Petition; 

2. The boundaries creating the Hyder “enclave” would not divide a natural drainage. 

Of significance, none of the factual basis for the LBC’s denial of the 1998 Petition has 

changed.  The LBC noted in denying the 1998 Petition: 

1. KGB refused the invitation of the LBC to amend its Petition to include Hyder and 

Myers Chuck (Statement of Decision, 1999, p. 3); 

2. “Residents of Meyers Chuck and Hyder have expressed strong opposition to 

being included in a borough and the Borough has expressed little interest in 

annexing those communities.  Such an arrangement would poorly serve the 

State’s long-term interests.”  (Statement of Decision, 1999, p. 8, emphasis 

added); 

3. “If the Borough’s annexation proposal were approved, the Borough would have 

little or no incentive to further extend its boundaries to include Hyder and Myers 

Chuck.”  (Statement of Decision, 1999, p. 8); 

4. “…the constitution calls for boundaries to embrace an area of common interests to 

the maximum degree possible.  Without Myers Chuck and Hyder, this standard 

cannot be met.”  (Statement of Decision, 1999, p. 11);  
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5. “…the Borough’s annexation proposal significantly undercuts its own ability to 

effectively address planning needs by excluding Myers Chuck and Hyder.”  

(Statement of Decision, 1999, p. 12); 

6. “The State would be left with the responsibility for the education of students in 

those communities.  The State currently contracts directly with the school district 

in Stewart, British Columbia for the education of Hyder students.”  (Statement of 

Decision, 1999, p. 12); 

7.  “Because the annexation petition excludes Hyder and Meyers Chuck, the 

Commission considers the proposal to fail in terms of promoting maximum local 

self-government.”  (Statement of Decision, 1999, p. 13); 

8. “Further, the proposal fails to serve all relevant principles established in the 

Constitution of the State of Alaska.”  (Statement of Decision, 1999, p. 14). 

None of these circumstances have changed since 1999.  KGB again deliberately excludes 

Hyder.  Without addressing a single significant changed fact or circumstance, the 

Preliminary Report now recommends that the Petition be approved.   

1. KGB has again refused to include Hyder in the area proposed to be 
annexed.   

 
It is apparent that the LBC found it significant that the 1998 annexation proposal 

did not include Hyder.  The LBC gave the KGB the opportunity to amend the petition to 

include Hyder.  It refused.  Seven years later it files another petition deliberately 

excluding Hyder.  The reality is that the KGB will never voluntarily annex Hyder.  Given 

the expense that would be involved, meaning it would have to provide schools and other 

mandatory borough services, why would it if it can annex the uninhabited lands, receive 
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approximately an additional $1,200,000 in National forest receipts revenue, and not have 

to provide services? 

LBC staff’s conclusion that the LBC’s interpretation of Article X, Section 1 of the 

Alaska Constitution is “unduly restrictive” is wrong, biased, and indefensible.  

(Preliminary Report, p. 17)  In the absence of changed facts, which there are none, and 

none were identified in the 117 page Preliminary Report, the LBC should not change its 

interpretation of the Constitution solely because of an unsupported new legal opinion 

offered by LBC staff.2 

2. The residents of Myers Chuck and Hyder remain unanimously 
opposed to annexation. 

 
The Preliminary Report acknowledges that the residents of Myers Chuck and 

Hyder remain adamantly and unanimously opposed to annexation by KGB.  In 

conjunction with KGB’s adamant opposition to annexing Hyder, the long-term state’s 

best interests again would be “poorly served” by allowing the annexation without Hyder. 

These facts are the same as used by the LBC to deny the Petition in 1998, and no basis is 

shown in the Preliminary Report that changes the importance of these facts to the LBC.  

They were important in the denial of the petition in 1999; they should be equally 

important in denying this petition. 

 

3. If the petition is approved, KGB will have no incentive to annex Hyder 
in the future. 

 

                                                 
2 The LBC has access to the Department of Law for legal opinions regarding the interpretation of the 
Alaska Constitution.  If there has been an opinion from the Department of Law that the LBC has been 
interpreting the Constitution in an “unduly restrictive” manner, the LBC should make that opinion part of 
the record. 
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The LBC was correct in 1999.  Why would KGB annex Hyder and have to 

provide schools and all mandated borough services if it could obtain all of the additional 

National Forest receipts revenues through this annexation and avoid the expense of 

providing services?  The Preliminary Report has no answer.  Indeed, the Report 

essentially acknowledges that KGB will never annex Hyder.  In order to justify the fact 

that KGB is never going to annex Hyder, LBC staff came up with the new concept of 

creating official enclaves within boroughs, completely contrary to the historical position 

of the LBC.  What is particularly disconcerting about LBC staff’s new position is that the 

$1,200,000 that would go to KGB upon annexation, with no corresponding obligation to 

provide services, will result in a direct loss of school funding dollars to the other 

Southeast Communities who do have the obligation to provide schools, such as the City 

of Craig.  The LBC was honest in its assessment in 1999—KGB has no incentive to 

annex Hyder.  The LBC should be honest again in 2007—KGB still has no incentive to 

annex Hyder if this petition is approved. 

4. The Constitution has not changed—the KGB petition cannot meet the 
constitutional standard to embrace an area of common interests to the 
maximum degree possible without the annexation of Hyder. 

 
Despite 25 pages of discussion, primarily related to snippets of the Constitutional 

Convention, and LBC staff’s disagreement with the decision of the Superior Court in 

Petitioners for the Dissolution of the City of Skagway and the Incorporation of the 

Skagway Borough v. Local Boundary Commission,3 the Report fails to cite to a single 

fact or changed circumstance such that this constitutional standard can now be met 

without the annexation of Hyder.   

                                                 
3 1JU-02-0124 CI, September 20, 2005) 
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The Preliminary Report goes so far as to recommend that the LBC change the 

words of the Constitution.  The Preliminary Report states that this constitutional standard 

is satisfied if “the post annexation boundaries of the borough would embrace a population 

that is interrelated and integrated with respect to social, cultural, an economic 

characteristics and activities.”  (Preliminary Report, p. 115)  That is not what the 

Constitution says or mandates.  As applied to this petition, the statement is meaningless.  

This Petition would “embrace” a population of no more than 25 people, probably only 14.  

Article X, Section 2 cannot be so lightly disregarded.  The LBC stated clearly in 1999 

that, without Hyder, the Constitutional standard could not be met.  The LBC’s application 

and interpretation of the Constitution was correct.  The LBC did not say that without 

“Hyder or Myers Chuck, one or the other” the Constitutional standard could not be met.  

The LBC should not reinterpret such an important Constitutional mandate without any 

new facts or new circumstances that would justify such a significant shift in the historical 

interpretation of this provision of the Constitution by the LBC. 

5. The exclusion of Hyder continues to undercut the ability of the KGB 
to meet its own planning needs. 

 
In “considering the best interests of the State of Alaska,” in its 1999 decision, the 

LBC stated clearly that the planning needs of the proposed borough, as annexed, must 

include Hyder.  As the only community in the area of the KGB model boundaries with 

roads, schools, land use issues (commercial, industrial, and residential development), and 

tourism growth, the planning needs in the nine years since that decision have increased, 

not decreased.  Thus, the planning needs have increased.  These are the facts.  In 

considering these facts in 1999, the LBC rejected the proposed annexation without 

Hyder.  In order to reverse its 1999 decision, without being totally arbitrary and 
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capricious, the LBC must cite to new facts that warrant approval of the petition, in the 

“best interests of the state,” without the inclusion of Hyder. 

The Preliminary Report does not provide any new facts upon which the LBC 

could rely to reverse its 1999 decision.  The preliminary report makes the remarkable 

statement that “creating the 205-square mile Hyder enclave would not initially impede 

‘the full development of essential borough services on an efficient, cost-effective level.”  

(Preliminary Report, p. 88)  The annexation proposal does not include any land or 

community that needs “services.”  By excluding Hyder, it goes without saying that the 

services presently provided by the State in Hyder “would not be impeded.”  The 

Preliminary Report is saying that since the annexed area has no need for services, the 

exclusion of Hyder would not “impede” the “full development” of no services!  As a 

constitutionally created body, with a mandate to act in the best interests of the State, how 

can the LBC act in a constitutional manner and reverse its 1999 decision on such a basis?  

A reversal of its 1999 decision would be arbitrary and capricious if the LBC adopts the 

double-speak of the preliminary report. 

6. The state will continue to be left with the responsibility for providing 
education services to Hyder students. 

 
It is a simple fact that this proposal does not relieve the State of any of its current 

responsibilities and obligations in the area proposed to be annexed.  The important 

obligation is the provision of school services.  It cost money to provide school services in 

Hyder.  KGB wants the additional $1,200,000 in yearly revenues, and does not want to 

have to spend any of it on providing any services in the area to be annexed, in particular 

it wants no part of providing school services in Hyder.  This was a significant factor in 

the LBC’s recommendation against the proposal in 1998.  It was a significant factor in 
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the LBC’s denial of the petition in 1999.  Nothing has changed.  Hyder needs a school 

system.  The state provides the school system.4  KGB does not want to have the 

obligation of providing the school system.  The proposal excludes Hyder so that KGB 

does not have to provide educational services in Hyder.  What facts are the LBC going to 

rely on to reverse the 1999 decision and now say it is in the best interests of the State to 

continue to require the State to provide the educational services in Hyder and yet allow 

KGB to annex all the uninhabited land and collect the additional $1,200,000 annually?  

None are advanced in the Preliminary Report. 

The people of the State have to rely on the Commissioners to maintain 

constitutional and policy consistency, that is, to again deny this Petition based on the 

same best interests of the state and constitutional principles as resulted in the 1999 

Decision.   

7. The exclusion of Hyder continues to mean that the petition does not 
promote maximum local self-government. 

 
Promoting maximum local self-government is a constitutional mandate for 

consideration of a borough proposal.  (Article X, Section1)   As the LBC stated in its 

1999 Decision, “the annexation proposal seeks to add 99.6 percent of the area within the 

Borough’s model boundaries not already within its corporate boundaries, but excludes 

87.7 percent of the residents of that area.”  The current petition, which includes Myers 

Chuck, but still not Hyder, continues to essentially grab all the land, but take no 

responsibility for the people.  As the Preliminary Report states, the population of Myers 

                                                 
4 The school system in Hyder is provided by the Southeast Island School District at state expense. 
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Chuck is reported at 14, but is probably less.  Therefore, the same factual scenario is 

presented to the LBC as the one rejected by the LBC in 1999.5  

The LBC upheld the Article X, Section 1 mandate in 1999 by properly denying 

the annexation proposal because it excluded Hyder.  The LBC has no basis to conclude 

that the mandate of Article X, Section 1 can now be satisfied by granting a petition for 

nearly the same area that still excludes Hyder. 

8. With the exclusion of Hyder, the petition again fails to serve all 
relevant principles established by the Alaska Constitution. 

 
We continue to stress that nothing has changed since the LBC concluded that 

KGB’s annexation of this area, without including Hyder, fails to serve all the relevant 

principles established by the Alaska Constitution.  (Statement of Decision, 1999, p. 14)  

The Constitutional principles have not changed.  The best interests of the state standard 

has not changed.  The LBC’s constitutional obligations to all the people and the 

communities in the state—including the people and communities in the unorganized 

borough—has not changed.  Hyder remains the only community in the area that needs 

essential services.  Hyder remains the only community in the area where the State is 

presently providing all the essential services that would be provided by a borough.  And, 

KGB continues to exclude Hyder from the proposed annexed area.  Based on the facts 

and the Constitution, the LBC’s decision must remain the same, and deny the Petition.  

There is no conceivable Constitutional basis, and no benefit to the State, for the LBC to 

reverse its 1999 Decision.     

                                                 
5 The Preliminary Report remarks that the inclusion of Myers Chuck in this petition is a “notable” 
difference from the 1998 proposal.  We assume the LBC staff used the word “notable” only to signify a 
technical difference, not that the inclusion of Myers Chuck while excluding Hyder is meaningful in any 
sense.   
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III. LBC STAFF’S STATEMENT THAT THE ALASKA 
CONSTITUTION MANDATES ANNEXATION HAS NO BASIS IN 
THE CONSTITUTION OR ALASKA CASE LAW 

 
Article X, Section 3 of the Alaska Constitution states:  “The entire State shall be 

divided into boroughs, organized and unorganized.”  (emphasis added)  The 

Constitution does not say that the State must be divided into only “boroughs.”  The 

Constitution is silent as to annexation of lands in the unorganized borough.  The 

Constitutional article further states:  “Methods by which boroughs may be organized, 

incorporated, merged, consolidated, reclassified, or dissolved shall be prescribed by law.”  

Again, the Constitution does not mention annexation.  By its plain language, Article X, 

Section 3 does not equate the formation of a borough with annexation of land from the 

existing unorganized borough by an already formed borough.  The Constitution does 

encourage the formation of boroughs, as stated by the Alaska Supreme Court in Mobil 

Oil Corp. v. Local Boundary Commission.6  The Alaska Supreme Court did not say that 

the Constitution encourages the formation of boroughs or the annexation of land in the 

unorganized borough by an already formed borough.  The new Constitutional 

interpretation offered in the Preliminary Report would rewrite the Constitution, and deny 

important Constitutional protection to the people in the unorganized borough. 

The Preliminary Report does not cite to any Alaska Supreme Court case that 

interprets the Constitution as mandating or encouraging the annexation of lands in the 

unorganized borough by an existing borough.  We are not aware of any.  Both under the 

Constitution and the “balanced bests interests of the state” standard (19 AAC 10.200), 

annexation is not the same as the formation or incorporation of a borough. 

                                                 
6 518 P. 2d 92 (Alaska 1974) 
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In Port of Valdez Co., Inc. v. City of Valdez, the Alaska Supreme Court noted that 

the LBC had a statutory duty to develop standards for “borough annexation.”7  If the 

formation of boroughs and the annexation of land in the unorganized borough were the 

functionally the same acts under Article X, Section 3 of the Alaska Constitution, there 

would be no need for mandated annexation standards.  The Alaska Supreme Court would 

not specifically point out that there are “three purposes underlying the statutory 

requirement of annexation standards.”8  Principles related to constitutional interpretation 

and statutory interpretation require that provisions and statutes not be read as superfluous.  

By imposing a separate legislative requirement related to annexation standards, and with 

the Alaska Supreme Court specifically noting the distinction of annexation, the formation 

of boroughs and the annexation of land in the unorganized borough by an existing 

borough, are not constitutionally the same.    

Despite lengthy quotes from the Alaska Constitutional Convention, the 

preliminary report fails to quote anything that equates borough formation under the 

Constitution with the annexation of land in the unorganized borough by an existing 

borough.  Importantly, the Preliminary Report quotes a draft version of Article X, Section 

3 of the Constitution, which was not adopted.  (Preliminary Report, p. 25)  The draft 

version of Article X, Section 3 would have divided the state into boroughs—there is no 

mention of unorganized boroughs.  By rejecting that draft version, the delegates made a 

clear choice to provide constitutional status to the unorganized borough (s).   

The Preliminary Report fails to address the constitutional issues of Article X, 

Section 3 as to the annexation of land in the unorganized borough by an existing borough.  

                                                 
7 Preliminary Report of DCRA, October 1998, p. 25, quoting 522 P. 2d 1147, 1155 (Alaska 1974) 
8 522 P. 2d at 1155 
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In the Preliminary Report prepared by the same LBC staff person in 1998, the Report 

concluded that the KGB proposal, without Hyder, “would seriously diminish the 

significance of this principle” [referencing Article X, Section 3].  (Preliminary Report, 

1998, p. 80-81)  The “principle” embodied in Article X, Section 3 has not changed.  The 

only thing that has changed is that the same LBC staff person recommends ignoring the 

Constitutional principle of Article X, Section 3 for reasons not explained anywhere in the 

report.  The LBC staff went on record in 1998 stating unequivocally that annexation of 

this area without Hyder violated the principles of Article X, Section 3.  The LBC agreed 

in its 1999 decision.  The LBC has the obligation to the State to maintain its consistency 

in the interpretation and application of constitutional principles, and as such, must again 

deny this Petition because it excludes Hyder. 

Rather than be consistent in the interpretation of Article X, Section 3 advanced 

and followed by the LBC staff in 1998, the Preliminary Report ignores Article X, Section 

3, and argues that Article X, Section 1 makes “no distinction” between borough 

formation and the annexation of land from the unorganized borough by an existing 

borough.  (Preliminary Report, p. 16)  The Report cites to two Alaska Supreme Court 

cases involving the interpretation of Article X, Section 1.  (Preliminary Report, p. 14).  

Neither of those cases involved the issue of whether the standards for annexation of land 

from the unorganized borough by an existing borough is encouraged or mandated by the 

Constitution in the same manner as the formation of boroughs.  Indeed, the Report 

highlights that section of the Mobil Oil case that specifically says “Our constitution 

encourages their creation.”  (Preliminary Report, p. 15, underlining in Report, bold 

emphasis added)  Without citation to any other case, or even to anything from the 
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constitutional convention, the Preliminary Report states:  “borough incorporation and 

borough annexation are equally encouraged by article X, section 1, whenever the 

applicable standards are satisfied.”  This interpretation of the Constitution offered in the 

Preliminary Report is not supported by the language of the Constitution, existing Alaska 

case law, and the applicable statutes and regulations.    

Because the people and communities of the unorganized borough are afforded 

specific constitutional status and protection, the LBC cannot constitutionally equate 

borough formation with the annexation of land from the unorganized borough by an 

existing borough.  In particular, the LBC cannot accept a tortured interpretation of Article 

X, Section 1, such that annexation can be used as a vehicle to increase its National Forest 

Receipts revenues without in fact minimizing local government units.   

The KGB petition neither maximizes “local self-government” nor minimizes 

“local government units.”  It is undisputed that none of the area to be annexed has any 

need for “local self-government.”  It is also undisputed that the area to be annexed does 

not “minimize” the local government units because Hyder, which does need borough 

services, is excluded and may incorporate as a city—thus increasing the local government 

units.  Nothing from the Constitutional convention would be supportive of the 

interpretation of the Constitution offered by the LBC staff, that is, the Constitution 

encourages borough formation and the annexation of land in the unorganized borough 

equally, regardless of the detrimental impact on the people and communities in the 

unorganized borough, and particularly the devastating loss of school funding in those 

communities.   

 13



The Constitutional significance of creating boroughs is specifically to provide 

necessary services that are currently being provided by the State.   Thus, when an area 

seeks to form a borough, it must provide necessary services, such as schools.  That is why 

the formation of boroughs is encouraged by Article X, Section 1 and Section 3.  The 

Constitution cannot be similarly interpreted to encourage the annexation of land from the 

unorganized borough by an existing borough which does not provide any necessary 

service, particularly schools, in the proposed annexed area, and will in fact seriously 

impair the provision of school services by the communities in the unorganized borough 

directly as a result of the annexation.  The KGB petition will not provide any necessary 

services in the area to be annexed, and thus, cannot satisfy the purpose and intent of 

Article X, Section 1 and 3 of the Alaska Constitution. 

IV. LBC STAFF’S STATEMENT THAT THE LBC HAS A POLICY 
ALLOWING THE CREATION OF ENCLAVES IS CONTRARY TO 
THE LBC’S 1999 STATEMENT OF DECISION 
 

In its Statement of Decision denying the KGB annexation proposal in 1999, the 

LBC stated:  “The annexation proposed by the Borough create [sic] enclaves.  The 

Commission has a formal policy to avoid enclaves within boroughs as reflected in 19 

AAC 10.200(2).”  (Statement of Decision, 1999, p. 13)  The present Petition creates a 

Hyder enclave.  (Preliminary Report, p. 86)  LBC staff admit that the Haines Borough is 

the only borough in the state with an enclave—Klukwan.  (Preliminary Report, p. 87)  

LBC staff admit that the creation of the Klukwan enclave was a “public policy” issue that 

“would not exist with respect to the proposed Hyder enclave.”  (Preliminary Report, p. 

88)  Thus, there is no “public policy” impediment to the inclusion of Hyder in the KGB.  

Therefore, the approval of this Petition with a Hyder enclave would be the first enclave 
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ever created by the LBC where it is admitted that no reason exists at all for the enclave 

except that KGB does not want the obligation of providing services to Hyder.  Rather 

than evidencing a historical “policy” of creating enclaves, approval of this Petition would 

contravene the Constitution, applicable statutes, the regulations, and every prior decision 

of the LBC with respect to the analysis of enclaves proposed as part of a borough 

formation or annexation.  The preliminary report offers no reasonable or persuasive 

reason for such a dramatic reversal of LBC policy and precedent.9 

LBC staff’s “conclusion” that the Hyder enclave “should be annexed to the KGB” 

if “a Prince of Wales Island Borough were formed,” fundamentally ignores the regulation 

precluding enclaves and makes the condition of annexation of Hyder unrelated to any 

Constitutional, statute or regulation related to borough formation or annexation.  Hyder is 

in the KGB borough boundaries, constitutionally, statutorily, and in accordance with 

LBC regulations.  It is under those standards that this Petition must be reviewed.  There is 

no constitutional provision, statute or regulation that allows an existing borough to annex 

land in the unorganized borough, specifically excluding the only populated area, under 

the novel hypothetical concept that if some other area is later formed as a borough, then 

the enclave “should” be annexed.  By what mechanism?  The LBC staff does not explain 

how the LBC can force or order or direct that Hyder be annexed by the KGB if a Prince 

of Wales Borough is formed.  Equally as important, there is no standard in the 

                                                 
9 As addressed below, the Preliminary Report was written by LBC staff person, Dan Bockhorst.  Mr. 
Bockhorst has applied for the position of Ketchikan Gateway Borough Manager.  Without question, he has 
a substantial conflict of interest.  It cannot escape the scrutiny of the LBC, nor will it escape the scrutiny of 
the Alaska courts, that the Preliminary Report authored by Mr. Bockhorst recommends that the LBC 
reverse its historical policy on enclaves, which will benefit the KGB directly by allowing it to receive an 
additional $1,200,000 annually without the provision of any services at all in the annexed area because of 
the creation of the Hyder enclave.  As a minimum, the LBC should, in fairness to the people of the State as 
whole, and the people in the Southeast communities in the unorganized borough, hire an independent staff 
person, who has never worked for DCCED or Mr. Bockhorst, to prepare a new Preliminary Report. 
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Constitution, statutes, or regulations which allows the KGB the benefit of excluding 

Hyder from its borough until other communities form a different borough—which would 

not include Hyder.  The impact of the LBC’s staff recommendation is clear—if the LBC 

approves this Petition, Hyder will never be annexed into the KGB.  The Preliminary 

Report misrepresents the historical policy of the LBC against creating enclaves, and then 

creates a fictional “possibility” of later annexation of Hyder that the LBC staff, and the 

LBC, knows will never happen.  Therefore, the LBC should continue to maintain its 

historical policy against enclaves, clearly stated in the 1999 decision, and deny this 

Petition.  

V.  THE LBC MUST TAKE INTO ACCOUNT THE CONFLICT OF 
INTEREST OF THE LBC STAFF PERSON WHO PREPARED THE 
PRELIMINARY REPORT IN ASSESSING WHY LBC STAFF HAS 
CHANGED ITS POSITION AS TO THE KGB PETITION 
 

The LBC is a “quasi-judicial” body, according to the Preliminary Report.  

(Preliminary Report, p. B-4)  The LBC must provide a fair hearing and review of 

petitions, according to the Preliminary Report.  (Preliminary Report, p. B-4)   The 

Preliminary Report acknowledges that Alaska courts will review decisions of the LBC 

“to determine whether a fact finder has shown bias such as prejudgment of the facts or 

issues or a personal bias for or against an issue or a participant in the proceeding.”  

(Preliminary Report, p. B-4) 

A judge is required not only to avoid bias and avoid any impropriety, a judge 

must avoid the appearance of bias and the appearance of impropriety.  For example, it 

would be an unquestionable appearance of impropriety if a judge’s law clerk prepared a 

memorandum for the judge with a recommended decision in favor of one party in a case 
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where the law clerk was seeking employment with that party. The LBC is in no different 

situation. 

The author of the Preliminary Report wants to be employed by the KGB as its 

Borough Manager.  The Preliminary Report was completed as of June 30, 2007.  The 

Borough position became open in June of 2007, when the KGB Borough manager 

resigned. 

It cannot be disputed that this Preliminary Report represents a complete reversal 

of the recommendation of the same LBC staff in its Preliminary Report in 1998.  It also 

cannot be disputed that nothing has changed except this petition includes Myers Chuck—

a totally inconsequential change under the Alaska Constitution, applicable statutes, 

applicable regulations, and the best interests of the state standard.  The Preliminary 

Report fails to offer any distinguishing Constitutional or factual reason for the reversal of 

the LBC staff position.  If the LBC considers this Preliminary Report and approves the 

Petition, the appearance of bias and impropriety will undoubtedly result in judicial review 

of the decision. 

The LBC has two choices.  It can reject the recommendation of the LBC staff, and 

deny the Petition because that would be the factually and legally correct decision.  The 

denial of the Petition would be consistent with the Constitutional principles the LBC is 

obligated to uphold and apply.  The denial of the Petition will be consistent with the 1999 

Decision.     

The second choice is for the LBC to remove the Preliminary Report from the 

record and to retain an independent consultant to prepare a report not tainted with the 

appearance of bias and conflict of interest enveloping this Preliminary Report.  
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We urge the LBC to carefully scrutinize this problem.   The people of this State 

are entitled to not only a fair decision that is in the best interests of the state, the people of 

the State are entitled to a decision that all can feel is free from any potential bias or 

conflict.  Under the circumstances presented by the author of the Preliminary Report 

having applied to be the KGB borough manager, and having recommended the approval 

of this Petition—a complete reversal from the same author’s position in 1998 on 

annexation of this area without Hyder—the people of this State cannot have any 

confidence in a decision being free of bias if the LBC relies on the Preliminary Report 

and approves the Petition. 

VI. THE PETITION CANNOT MEET THE BEST INTERESTS 
STANDARDS WHEN THE PRELIMINARY REPORT ADMITS THAT 
THE STATE WILL BE REQUIRED TO CONTINUE TO PROVIDE 
ALL NECESSARY SERVICES TO HYDER AND THE ANNEXATION 
WILL NOT RELIEVE THE STATE OF ANY RESPONSIBILITIES 

 

The Preliminary Report acknowledges that the best interests of the standard applies to 

the proposed annexation of land from the unorganized borough to the existing KGB, 

including by legislative review, pursuant to 3 AAC 110.195.  (Preliminary Report, p. 

100)  In order to be in the best interests of the State, the petition must demonstrate that 

the proposed annexation “will relieve the state government of the responsibility of 

providing local services.  (3 AAC 110.195(3))   LBC staff identifies two “areas” “in 

which the KGB would relieve the State of responsibility of providing local 

services…Those are education and platting.”  (Preliminary Report, p. 92) 

After admitting that the proposed annexation will not in fact result in the provision of 

education services in the area proposed to be annexed, the LBC staff notes that in 2011 

the KGB required local contribution to its existing school system, may increase by 
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$15,197.  (Preliminary Report, p. 93)  LBC staff then acknowledges this potential 

increase is “not particularly significant.”  (Preliminary Report, p. 94)  Unexplainably, the 

next sentence reads:  “Thus, KGB provides a significant financial relief to the State in 

terms of responsibility for delivery of education services.  (Preliminary Report, p. 94)  

The alleged “financial relief” to the state of $15,197 cannot be both “not particularly 

significant” and “a significant financial relief.” 

The Preliminary Report fails to discuss the burden that remains on the State by KGB 

not annexing Hyder.  That burden on the State is currently approximately $174,000 to 

provide education services in Hyder, and can only be projected to go up.  In essence, 

without any discussion, rationale, or reasoning, LBC calls the $15,000 increase in KGB’s 

school contribution “significant relief” to the State, and makes no characterization of the 

$174,000 State must expend because KGB does not want the responsibility of providing 

the school system in Hyder.  Similarly, LBC makes no comparison of the $15,000 

increase in 2011 in KGB’s school contribution with the more than $1,000,000 additional 

revenues KGB will get annually.  The $15,000 contribution is less than 10% of what the 

State will continue to pay to serve Hyder.  The $15,000 contribution is approximately 1% 

of the additional National Forest receipts KGB will receive, and KGB would receive 

nearly four additional years of the dramatically higher receipts before even paying the 

additional $15,000 school funding contribution.  The Preliminary Report fails to offer any  

actual analysis of the best interests of the state standard under A.S. 29.06.040(a) and 3 

AAC 110.195(3). 

The Preliminary Report devotes all of three sentences to how the petition will 

supposedly relieve the state of “platting” responsibility and this aspect of the application 
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of 3 AAC 110.195(3).  Without identifying any potential planning, platting, or land use 

regulation necessary within the proposed annexed area, LBC staff concludes that “the 

power and duties for platting within the area proposes for annexation would shift from 

the State to the KGB.”  (Preliminary Report, p. 94)  That the “powers and duties” would 

shift is a given—what is important under the best interests standard is how this proposed 

annexation in fact relieves the state of “the responsibility of providing local services.”  (3 

AAC 110.195(3).   The state does not provide any local services in the proposed annexed 

area, including platting.  No local services would be provided by the state in the 

foreseeable future.  KGB does not propose to provide any local services in the area to be 

annexed, nor does it anticipate providing any local services in the foreseeable future.  3 

AAC 110.195(3) cannot be met by KGB agreeing to provide nothing in the area where 

nothing is currently provided and nothing is needed.  3 AAC 110.195(3) is stated in the 

affirmative and with mandatory language—“will.”  “Will” this petition “relieve the state 

government of the responsibility of providing local services?”  The answer is factually 

and legally easy—the record is undisputed—the answer is a resounding no.10  

VII. THE PETITION CANNOT BE CONSTITUTIONALLY IN THE    
BEST INTEREST OF THE STATE WHEN THE ONLY REASON 
FOR THE ANNEXATION IS TO GARNER OVER $1,000,000 
ANNUALLY IN FEDERAL FUNDS THAT PRESENTLY IS 
DISTRIBUTED THROUGHOUT THE COMMUNITIES OF 
SOUTHEAST ALASKA AND NO SERVICES WILL BE 
PROVIDED BY KGB IN THE ANNEXED AREA WITH THOSE 
FUNDS 

 

                                                 
10 The proportion of private land in the area proposed to be annexed is so small that if a private land owner 
sought some platting service in the future, it would be such minimal relief to the State that it could not 
properly be characterized as the State being relieved of the burden of providing local services.  If the cost 
savings would be a benefit to the State, the Preliminary Report would have quantified the benefit. 
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The City of Craig is very concerned about the impacts on the school children of 

Craig and all the Southeast communities in the unorganized borough if the LBC approves 

the petition request submitted by the Ketchikan Gateway Borough.   

1.  National Forest Receipts Revenues 

We believe the LBC is well aware of the financial impacts to the communities and 

school districts of the unorganized borough that will result from the proposed annexation.  

The proposed annexation will remove up to $1.2 million annually from the budgets of 

regional school districts and transfer that funding to the KGB, whose proposed 

annexation would add exactly zero students to the KGB School District.11  This impact 

was not anticipated when the model borough boundaries were adopted because 

communities like Craig, which have precisely the same legal obligation to support local 

schools as do boroughs, did not receive NFR payments until 1993.  The entire model 

borough boundary issue should be revisited and revised to account not just for the NFR 

impacts, but for other relevant issues that may have changed since 1992. 

2.  Best Interest Finding 

The Best Interest Findings section of the preliminary report fails to properly apply 

the provisions of 3 AAC 110.980.  The report does not reasonably weigh the impacts of 

the proposed annexation on affected local governments nor does it relieve the state of 

significant financial obligations that could otherwise be assumed by the KGB.  In 

addition, the report fails to note that proposed annexation also reduces state revenues. 

                                                 
11 LBC staff’s discussion of the amount of national forest receipts that will be transferred to the KGB as a 
result of this petition is identical to the its discussion of the amounts in 1998.  LBC staff ignores what has 
actually been received by the communities during the intervening nine years.  The loss to the communities, 
and corresponding windfall to the KGB is in fact closer to the $1,200,000 than LBC staff’s “projection” of 
“roughly $286,000 annually.”  To use that substantially lower figure is not justified, misleading, inaccurate, 
unreasonable, and unfair. 
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A)  Provision of Local Services – 3 AAC 110.195(3) 

The preliminary report fails to recognize the financial detriment to the State of 

Alaska should the annexation be approved.  The proposed annexation does not relieve the 

State of Alaska of the cost to deliver state services in proportion to the area subject to 

annexation.  The petition seeks the financial benefits that the annexation will bring but 

rejects including in the annexation the four percent of the model borough boundary that 

would bring with it the responsibility typically required of local government:  education 

funding.  The petition proposes to annex 4,701 square miles of the area within the KGB 

model borough boundaries, but exclude the 205 square miles of the model borough 

boundaries that would require the actual delivery of local government services.  The 

result of this is that the State of Alaska, through the Southeast Island School District 

REAA, will continue to be responsible for the full $174,000 cost of educating the 16 

students in Hyder.  Were this area included in the annexation petition, the state’s 

obligation would be reduced by the borough’s four mill equivalent requirement.   

While the petition proposes to avoid the cost of providing education to Hyder, the 

petition would also reduce revenue to the State of Alaska to provide those same education 

services.  Currently the state receives national forest receipts funding that provide 

education funding to the three REAAs in Southeast Alaska.  The Preliminary Report fails 

to account for this loss of state funding, which would have totaled more than $280,000 in 

the current fiscal year.  Ironically, this funding loss occurs because the approval of the 

petition increases the KGB’s national forest receipts funding at the expense of the State 

of Alaska. 

B)  Affected Local Governments – 3 AAC 110.980(2)(B) and 
(C) 
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The preliminary report fails to account for the losses suffered by affected local 

governments as called for in 3 AAC 110.980(2)(B) and (C).  The reduction in education 

and other funding that will result from the proposed annexation is substantial, as shown 

below. 

FY 2007 Income Loss Income Loss Income Loss
Home Rule Ed. Receipts Ed. Funding Road Funding Project Funding

Petersburg 914,381$      201,164$          15,236$          41,806$              
Wrangell 571,788$      125,793$          7,963$            25,840$              

First Class
Craig 594,437$      130,776$          6,380$            26,497$              
Hoonah 257,409$      56,630$            6,209$            12,140$              
Hydaburg 112,085$      24,659$            4,230$            5,581$                
Kake 179,336$      39,454$            9,566$            9,470$                
Klawock 209,638$      46,120$            7,028$            10,268$              
Pelican 25,087$        5,519$              896$               -$                        
Skagway 168,900$      37,158$            8,222$            8,767$                

Second Class
Angoon - - 5,294$            -
Coffman Cove - - 10,698$          -
Gustavus - - 20,659$          3,956$                
Kasaan - - 5,831$            -
Port Alexander - - 861$               -
Tenakee Springs - - 1,721$            -
Thorne Bay - - 23,847$          4,566$                

REAA'S
Annette Island 537,333$      118,213$          23,677$          19,140$              
Chatham 368,934$      81,165$            - 13,141$              
Southeast Island 373,545$      82,180$            - 13,306$              
Total Annual Loss 948,832$         158,317$       194,477$            

Aggregate loss of funding 1,301,626$     
 

Every affected local government that has commented to date on this proposed 

annexation has gone on record in opposition, due to severe impacts to education funding.  

These comments demonstrate that there is broad agreement among the affected local 

governments that public interests are not served by the proposed annexation.  For its part, 

the preliminary report fails to address how the losses detailed above, losses that 

negatively impact twelve school districts, sixteen cities, and 2,700 K-12 public school 
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students, are in the best interests of the State.  When weighing the claims of the 

preliminary report against the multiple community statements against the proposed 

annexation, it is not reasonable or fair for the LBC to ignore the specific academic harm 

identified by the communities of the region.   

LBC staff offers no justification at all for recommending the transfer of nearly 

$1,200,000 per year in academic funding presently shared by sixteen cities and twelve 

school districts in Southeast Alaska to the Ketchikan Gateway Borough with absolutely 

no increase in either the number of students to serve or education services in the 

Ketchikan Gateway Borough.  LBC staff offers no justification at all for not only 

recommending that the KGB be the recipient of this additional $1,200,000, at the expense 

of all the other Southeast Communities in the unorganized borough, but in addition, 

recommending the exclusion of Hyder from the annexation even thought Hyder is within 

the model borough boundaries and Hyder does have education services presently 

provided and paid for by the State.  The LBC must carefully scrutinize why LBC staff 

has so dramatically changed its recommendation from 1998, even though the annexation 

petition is essentially identical, and neither the facts supporting the denial nor the reasons 

supporting the denial by the LBC in 1999 have changed.   

VIII.  CONCLUSION 

The people of the State of Alaska should expect, and receive, fairness and 

consistency from the LBC.  The Constitution is the Constitution—it cannot be 

manipulated to achieve a desired result.  The best interests of the State standard for 

annexation of land from the unorganized borough is also a constant—it should not be 

manipulated to achieve a desired result.  
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What possible constitutional, statutory, regulatory, or best interest of the State 

reason can the LBC rely on to approve this Petition, with Hyder excluded, after having 

rejected the nearly identical petition as not justifiable under the Alaska Constiution 

because Hyder was excluded in the 1998 annexation proposal?  The LBC will not find an 

answer to that question in the Preliminary Report.   

Despite a 117 page report, with attachments, the LBC staff is not able to cite to a 

single comment from any person or community in this State in support of this Petition.  

All comments we are aware of to date in response to the Petition oppose the Petition.  

The LBC has a Constitutional obligation to consider the voice of a unanimous people 

against this Petition.   

We request that the LBC reject the recommendation of the LBC staff and deny the 

annexation petition of the KGB.   

 

 

 

 

 

 

 

 

 

 

 

































































United States Forest Alaska Region 3031 Tongass Avenue 

Agriculture Ketchikan-Misty Fiords Phone: (907) 225-2148 
USDA Department of Service Tongass National Forest Ketchikan, AK 99901-5743 

Ranger District Fax: (907) 225-8738 

File Code: 1560 
Date: July 7, 2006 

E C E B W E  Local Boundary Commission 
550 West Seventh Avenue 
Anchorage, AK 9950 1-3 5 10 

JUL 13 2006 

Re: Notice of Filing of Petition for Incorporation 
Of the City and Borough of Wrangell 

I am writing in response to your Public Notice regarding the filing of a petition for the 
incorporation of the City and Borough of Wrangell (CBW). I have reviewed the notice and offer 
the following comments. 

The boundary for the proposed CBW includes portions of the Cleveland Peninsula. As shown by 
the map included with your Public Notice, the proposed CBW boundary would run south down 
the middle of the peninsula and effectively divide it in half lengthwise. Splitting the Cleveland 
Peninsula in this fashion will result in a portion of the Ketchikan - Misty Fiords Ranger District 
(KMRD) being included within the CBW. 

The Ketchikan Gateway Borough (KGB) recently filed a petition to expand its boundary. The 
proposed KGB expansion would create a larger borough whose boundaries mirror the boundaries 
of the KMRD, with the exception of the temporarily excluded area near Hyder, Alaska. Exhibit 
C of the KGB’s Annexation Petition visually depicts the KMRD boundary. I am enclosing a 
copy for your reference. If the KGB’s proposed boundary on the Cleveland Peninsula is used, 
the result will be that all of the within the KMRD in that are will be in the expanded KGB and all 
of the land with in the Wrangell Ranger District will be within the new CBW. 

From the Forest Service perspective, I believe it would facilitate administrative responsibilities if 
proposed borough boundaries on the Cleveland Peninsula matched those of the Tongass National 
Forest ranger districts. Similar management boundaries will help avoid confusion between the 
ranger districts of the Tongass National Forest and the proposed boroughs. Furthermore, the 
offices and staff of both the KMRD and the KGB are located in Ketchikan. The same is true of 
the Wrangell Ranger District and the proposed CBW. The proximity of these organizations to 
one another will result in a savings of time and travel on matters that mutually affect them. 
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In conclusion, we recommend that the boundary for the proposed CBW be modified to remove 
the portions of the Cleveland Peninsula that are within the KMRD. If you have any questions 
about these comments, please feel free to contact Vernon Keller, Realty Specialist, at (907) 228- 
41 29 or vkellerafs. fed.us. 

. KOLUND 
Dist* Ranger 
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EXHIBIT C 
MAPS AND PLATS 

A map showing the existing boundaries of the Borough and the boundaries of the 
area proposed for annexation are presented in this Exhibit. 
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Appendix C 
Letters from Department of Education and Early 

Development 





S T A T E  OF A L A S K A  
T = ~ E P A R T M E N T  O F  

COMMERCE 
C O M M U N I T Y  A N D  
ECONQkIIC DEVELOPMENT 

Division of Community Advocacy 

Sarah Palin, Governor 
Emil Notti, Commi~~~~ioner 

Michael Bbck, Director 

August 2,2007 

Mr. Eddy Jeans, Director 
School Finance and Facilities Section 
Alaska Department of Education and Early Development 
P.O. Box 1 10500 
Juneau, Alaska 9981 1-0500 

RE: Petition for annexation to the Ketchikan Gateway Borough 

Dear Mr. Jeans: 

This is a follow up to your conversation last week with Dan Bockhorst concerning the 
pending petition for annexation of 4,701 square miles to the Ketchikan Gateway Bor- 
ough (KGB). As you discussed, 3 AAC 11 0.1 90(d) provides that "The [Local Boundary 
C]ommission (LBC) will consult with the Department of Education and Early Develop- 
ment (DEED) in the process of balancing all standards for annexation to a borough." 

One means of fulfilling that requirement is for the LBC to receive and consider written 
comments from DEED regarding the KGB annexation proposal. Presently, interested 
individuals and groups, including DEED, are invited to comment on this agency's Pre- 
liminary Report regarding the KGB annexation proposal.' 

In your discussion with Mr. Bockhorst, you expressed particular interest or concern over 
the possibility that the proposed 205-square mile Hyder enclave might remain indefi- 
nitely. You asked for information about any KGB policy position articulated regarding 
that matter. The following statements in the annexation petition are representative of 
the KGB's posture regarding that the enclave issue. 

"[Rlegional ties [between the area proposed for annexation and the area within 
the existing KGB] also include the community of Hyder although they are not 

1 Under AS 44.33.020(a)(4), the Department of Commerce, Community, and ~conomic Develop- 
ment (DCCED) serves as staff for the LBC. The provisions of 3 AAC 110.530(a) state DCCED, "shall 
investigate and analyze a petition filed with the department under this chapter, and shall submit to the 
commission a written report of its findings with recommendations regarding the petition." Under 3 AAC 
110.530, DCCED is required to prepare both a preliminary report for public comment and a final report 
regarding the KGB annexation proposal. Copies of DCCED's Preliminary Report regarding the KGB an- 
nexation proposal were mailed to DEED Commissioner Sampson and you on July 13, 2007. The dead- 
line for receipt of comments on the Preliminary Report is 4:30 p.m., September 4, 2007. 

550 West Seventh Avenue, Suite 1770, Anchorage, Alaska 99501-3510 
Telephone: (907) 269-4501 Fax: (907) 269-4539 Text Telephone: (907) 465-5437 

T V T l  . .  1 . .  I t  . I l l  



Letter DEEDIJeans 
Page 2 of 2 
August 2, 2007 

strong enough to justify extension of local government [to Hyder] at this time." 
(Petition, p. 4.) 

"[Tlhe community of Hyder, in practical terms is relatively isolated, has only 
nominal air service, and has stronger local economic and social ties to Stewart, 
British Columbia and its adjoining road system. It is expected that this Hyder 
territory, which represents 3% of the model territory, will be phased in at a later 
time. A full discussion regarding the justification for postponing the annexation of 
Hyder and the future circumstances which lead to its inclusion in the Ketchikan 
Borough is provided in Exhibit K." (Petition, p. 4.) 

"[Wlhile Hyder is logically a part of a future Ketchikan Gateway Borough expan- 
sion, several regional links and local factors must evolve further to justify local 
government expansion in this area. It is the Borough's belief that annexation is in 
the best long term interest of developing local government in southern southeast 
Alaska and will serve to enhance regional economic development as well as the 
provision of cost-effective public services, as needed and desired, to citizens 
throughout the area proposed for annexation." (Petition, p. 5.) 

As noted above, Exhibit K of the KGB petition provides "A full discussion regarding the 
justification for postponing the annexation of Hyder and the future circumstances which 
lead to its inclusion in the Ketchikan Borough." A copy of Exhibit K is enclosed. The 
complete KGB annexation petition is available for review online at: 
~http://www.dced.state.ak.us/dca/lbc/ketchikan4. htm>. 

DCCED addressed the issue of the proposed enclave on pp. 86 - 90 and in Appendix E 
of its Preliminary Report. As mentioned in n. 1 above, a copy of the report was provided 
to you previously. As a reminder, the law requires that the LBC - DEED consultation 
occur "in the process of balancing all standards for annexation to a borough" (emphasis 
added). DCCED's preliminary effort to balance all applicable borough annexation stan- 
dards is presented on pp. 4 - 114 of the Preliminary Report. That work is summarized 
on pp. 114 - I 1  7 of that Report. 

Please feel free to contact me if you have questions or wish to discuss any aspect of the 
KGB annexation proposal. 

Sincerely, 

f&anne McPherren 
LBC Staff 

Enclosure 
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EXHIBIT K 
JUSTIFICATION FOR EXCLUDING APPROXIMATELY 205 SQUARE MllES 

NEAR HYDER FROM THE MODEL BOUNDARIES 

The proposed territory to be annexed to the existing Ketchikan Gateway Borough 
includes all territory of the State's model boundaries except for approximately 
205 square miles of public and private land surrounding and including the 
community of Hyder, hereinafter referred to as Hyder. While the Petitioner 
agrees that this area should eventually be included into the Borough, the current 
cultural, social, economic and other ties between this area and the Borough does 
not justify inclusion at this time. Following is: (1) a review of the State's decision 
making history as it relates to incremental or phased annexations; (2) a 
geographically logical boundary established to adhere to State guidelines; (3) 
explanation for excluding the Hyder area from the Model Borough Boundaries; 
and, (4) discussion of context for phasing-in or future annexation of Hyder. 

State History of Incremental (Phased) Annexations 

Since statehood, compromise and discretion, rather than wholesale annexation, 
has defined the pace and terms of 
borough formation and the 
expansion of local government in 
Ketchikan and elsewhere in the 
State. In fact, this pattern of 
prudence has led to Ketchikan's 
present day boundaries (which fall 
short of its model boundaries) and 
the circumstances surrounding the 
submittal of the current petition for 
expansion of the Ketchikan 
Gateway Borough. Although 
Ketchikan's model boundaries are 
nearly identical to its boundaries 
defined under the Model Borough 
Act of 7963, a series of decisions 
since that time have set the 
contemporary stage for the current 
annexation proposal. The 
Borough's incorporation in 1963 
represented the State's first action 
which allowed Ketchikan to deviate 
from its approved boundaries. 
Rather than assuming 

Ketchikan Gatsway Borough: Model Borough Boundaries 
Source: Slate of Alaska Model Borough Boundaries, Revised 1997 

responsibility for the entire (then mandated) territory, the Borough initially 
proposed incorporation of an area including only that land within the Ketchikan 
Independent School District and an additional portion of territory including 



Petition for Annexation to the Ketchikan Gateway Borough 
Exhibit K 

December 21,2005 
Page 83 

roughly that area encompassed by the present day Naha LUD II within the 
Tongass National Forest. This represented only a small fraction of the larger 
territory mandated under the act. While the State agreed that this area proposed 
by the Borough demonstrated the level of integration necessary to justify 
incorporation, it also noted that "The boundaries of the proposed borough, 
however, appear to be arbitrary."' Instead, the State recommended, and 
subsequently approved, an interim solution to include all of Gravina and 
Revillagigedo Islands "which are included in the Ketchikan trading area and 
represent at least partially (emphasis added) the "rural" portion of the Ketchikan 
Community of interests."* In essence, this left the remaining 74% of the territory 
(4,906 square miles), including the communities of Hyder and Meyers Chuck, to 
be phased into the Borough's local government system at a later date. It should 
be noted that even this compromise, which incorporated only 26% (1,754 square 
miles) of the mandated borough, was opposed by some in the community as 
representing undue State interference in local government affairs. 

The second State-approved departure from Ketchikan's previously defined 
borough boundaries occurred in 1992 with the adoption of the Model Borough 
Boundary Act which excluded Metlakatla and the Annette Island Indian 
Reservation from Ketchikan's model boundaries (see, Map Figure 7, Model 
Borough Boundary Map). While the island's independent reservation status 
made it a logical candidate for exclusion, it is interesting to note that the strength 
of its cultural, social, and economic ties to Ketchikan might otherwise justify its 
inclusion within the Borough. 

A more recent exception to the State standard requiring boundaries which 
embrace an area and population with common interests to the maximum degree 
possible occurred in 2001 when the LBC approved the petition for consolidation 
of the City of Ketchikan and the Ketchikan Gateway Borough. According to the 
LBC Statement of Decision, 3 AAC 110.060(b) required consideration of the 
Borough's model boundaries in the context of the consolidation pe t i t i~n .~  The 
decision noted that "the Commission (LBC) takes the view that the lack of 
conformity to model borough boundaries is not an impediment to consolidation" 
and issued a finding of consistency with boundary standards contained in AS 
29.05.031 (a)(2) and AAC 11 0.060(b).~ 

1 Source: Incorporation of the Gateway Borough. Report to the Local Boundary Commission. 
May, 1963, page 7. 

2 Ibid. 

State of Alaska Local Boundary Commission Statement of Decision in the matter of the petition 
for consolidation of the City of Ketchikan and the Ketchikan Gateway Borough, April 27, 2001, 
page 9. 

Ibid, page 9. 



Petition for Annexation to the Ketchikan Gateway Borough 
Exhibit K 

December 21,2005 
Page 84 

The State's practice of permitting local government formation, expansion, and 
unification in areas representing less than complete model boundaries, and the 
maximum sphere of common interests, is not limited to the history of State 
decisions in Ketchikan. In fact there are a number of instances where the State 
has allowed local government to be phased in stages with the recognition that 
"ideal municipal boundaries and governmental structure are goals which may not 
be achieved in the near future, but toward which progress may be attained 
incrementally over time? 

In the case of Juneau's 1989 petition to annex 140 square miles, the LBC did not 
follow the State Department of Community and Regional Affairs recommendation 
that Juneau's petition be approved on the condition that it annex all of the 
territory within its newly developed model boundaries. Instead, the LBC 
concluded that ''The social, cultural, economic and transportation characteristics 
of the 140 square mile area are most closely linked to the CBJ. Thus, 
annexation of this territory would more fu//v satisfy (emphasis added) the 
constitutional provisions concerning boroughs.'" Even though the LBC 
eventually decided to conduct hearings prior to the approval of the model 
boundaries, it concluded that it shouldn't prevent it from acting upon the 
annexation petition. 

The LBC pursued a similar pattern of discretion in its May 11, 1990 decision to 
approve incorporation of the Denali Borough. In its decision, the LBC not only 
established model boundaries for the Denali Borough but approved a petition 
which did not incorporate all of the territory within it and specifically excluded the 
community of Nenana. Again, the LBC found, in summary, that in order to meet 
the State's best long-term interest, it may be necessary to take actions which fall 
short of the long-term ideal. In its decision, the LBC noted "...the exclusion of the 
Greater Nenana area from the area proposed for incorporation is found to be 
warranted in the short-term on the basis of broad judgments of political and 
social policy. The preponderance of testimony in the Denali region was in strong 
opposition to the inclusion of Nenana at this time. Opposition stemmed from 
differences in social, cultural, and economic considerations. For example, the 
Denali and Valleys petitions and testimony demonstrated divergent views among 
the residents of the two areas concerning means of generating local government 
revenues and philosophies of government  operation^."^ Because of this 

5 Ibid, page 9. 

State of Alaska Local Boundary Commission Statement of Decision in the matter of the of the 
annexation of the Greens Creek Mine and surrounding territory to the City and Borough of 
Juneau, October 8, 1990, page 

State of Alaska Local Boundary Commission Statement of Decision in the matter of the (1) 
"Ideal" borough boundaries of the Denali and Nenana regions, (2) petition for the incorporation of 
the Denali Borough, (3) petition for incorporation of the Valleys Borough and (4) petition for 
annexation to the Matanuska-Susitna Borough, May 11, 1990, page 3. 
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opposition, the LBC found it necessary to exclude Nenana in the short-term to 
ensure the political support necessary for establishment of the Denali Borough. 
Upon appeal to the Alaska Supreme Court, the Court upheld the LBC decision to 
exclude Nenana on the basis "that the Greater Nenana area and the Denali 
region are not cohesive enough at this time to include both territories within the 
same organized b~rough."~ This administrative approach, and its judicial 
affirmation, will be revisited in this petition when discussing the specific 
circumstances regarding the need to phase-in the community of Hyder into the 
Ketchikan Gateway Borough at a later date. 

A final example of how the LBC has found it necessary to establish local 
government boundaries that fall short of ideal boundaries while still embracing an 
area and population with common interests to the maximum degree possible can 
be found in its review of Haines' petition to consolidate the City of Haines and the 
Haines Borough. In its decision, the LBC allowed creation of an enclave, 
including the City of Skagway and community of Klukwan, within the boundaries 
of the Haines Borough. In its Statement of Decision, the LBC noted that the 
existing and proposed boundaries of the Haines Borough do not conform to its 
model boundaries in the same manner of other communities, including 
Ketchikan. The LBC found in the case of Haines that "...consolidation is a highly 
favorable development with respect to local government ... The positive direction 
resulting from consolidation is more than sufficient to overcome shortcomings 
with respect to the model boundaries of the Haines Borough. In other words, the 
Commission recognizes that ideal municipal boundaries and governmental 
structure are goals which may not be achieved in the near future, but toward 
which progress may be attained incremenfallv (emphasis added) over time."g 

Re-Definition of Hyder Exclusion Area 

In its 1999 Statement of Decision regarding the Borough's previous annexation 
petition (which excluded Hyder and Meyers Chuck), the LBC concluded that 
"...the exclusion of Hyder and Meyers Chuck from the annexation proposal 
precludes the satisfaction of the requirement that the Borough conform generally 
to natural geography and include all areas necessary for full development of 
municipal services on an efficient, cost-effective level."'* In particular, the LBC 
noted, among other items, that the previously proposed boundaries near Hyder 

Valleys Borough Support Committee v. Local Boundary Commission, November 12, 1993. 863 
Pacific Reporter, 2" Series, Alaska, page 233. 

9 State of Alaska Local Boundary Commission Statement of Decision in the matter of the March 
31, 1998 petition for consolidation of the City of Haines and the Haines Borough, August 21, 
1998, pages 1 1-12. 

10 State of Alaska Local Boundary Commission Statement of Decision in the matter of the 
February 28, 1998 petition of the Ketchikan Gateway Borough for annexation of 5,524 square 
miles. April 1 6th1 1999. page 7. 
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followed the thread of the Salmon River and constituted the division of a natural 
drainage inconsistent with the Commission's interpretation of the natural 
geography standard. 

As shown in Exhibit C, Detail Map A, the current Petition proposes the boundary 
near Hyder to be the existing boundary separating Misty Fjords National 
Monument from unrestricted National Forest lands, thus establishing an area of 
approximately 205 square miles surrounding Hyder. This proposed boundary is 
based upon a long recognized boundary which conforms to natural geography as 
required by the State guidelines. 

Justification for exclusion of Hvder from the State Borough Model Boundaries 

The Petitioner does not dispute that the State's model boundaries accurately 
reflect, in the long-term, a territory of common cultural, social and economic 
interests, however, the strength of these common interests at the present time 
are not as strong as they should be for the successful expansion of local 
government there. Due to the strength of Hyder's physical, economic, and social 
connections to immediately adjacent Stewart, British Columbia, and its isolation 
from rest of Alaska, Hyder's social, cultural, economic, and other community of 
interest with the Ketchikan Gateway Borough does not justify annexation at this 
time. 

Specifically, residents of Hyder depend on Stewart for economic services 
including shopping and banking. Hyder merchants accept Canadian money and 
utilize Canadian banks as there are no US.  banks in Hyder. Transportation of 
people, goods and services to Hyder is primarily through Canada via the 
Canadian road system. Intermittent ferry service from Ketchikan to Hyder, 
approximately 175 miles, was discontinued in 2001 which had the effect of 
further isolating the community from Ketchikan. Hyder is connected to the 
Canadian phone and electric systems and time zone. Finally, Hyder receives 
little local media (radio or television) from Ketchikan, and receives almost 
exclusively Canadian television and radio broadcast signals. 

Clearly, the economic, cultural, social and other community of interests between 
the Ketchikan Gateway Borough and Hyder is weak. In addition, the Hyder 
community strongly opposes annexation and the Ketchikan Gateway Borough is 
not inclined to annex this territory until such time that the physical, social, and 
economic ties between the two communities strengthen further. For these 
reasons, Hyder does not justify inclusion to the Ketchikan Gateway Borough at 
this time. 

Conditions When Phase-in of Hvder Should be Reconsidered 

As mentioned above, the economic, social, cultural and other community of 
interest ties between the Ketchikan Gateway Borough and Hyder is weak and 
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does not justify inclusion into the Borough at this time. While there are no 
indications that the strengthening of ties will occur in the near term, at some 
future time conditions will change that will justify the inclusion of Hyder into the 
Ketchikan Gateway Borough. Following are examples of when phasing-in of 
Hyder to the Ketchikan Gateway Borough should be reconsidered and possibly 
warranted. This list is not meant to present specific "triggersJJ for annexation but 
to describe the circumstances and context within which annexation would be re- 
examined. 

Hyder desires to create a political subdivision of the State. 

At some time in the future, the residents of Hyder may desire to create some type 
of political subdivision in order to receive State funding or to establish a 
governmental entity to collect money for providing community services. When 
such a situation occurs, the Borough should petition the State to annex Hyder 
with Hyder becoming a Service Area of the Borough. 

m Economic Development within the Hyder area. 

The most likely economic development activity in Hyder will be the growth of 
commercial tourism. This growth could initiate the need for expansion, 
renovation, or improvement of municipal infrastructure including roads, harbors, 
utilities, or other items to support new economic opportunities. In addition, there 
is some possibility that mineral deposits in the region may be re-examined as 
world markets and economics change. 

Community demand for municipal services. 

In the future, residents of Hyder may want municipal services to address 
development concerns, address health issues or to provide a service that 
benefits the community. As examples, the community may want to establish 
planning and zoning regulations to insure hotels or tourism lodges are not 
constructed next to residential properties or to regulate the potential growth of 
commercial tourism. The community may desire municipal services to address 
water, wastewater or solid waste issues to insure pubic safety or to address 
State and Federal regulations. The community may desire road powers to 
address safety concerns or to simply construct and maintain roads that can be 
funded by the entire community. At such a time, the Borough would be poised to 
fill local government's logical role to assist Hyder with the planning and 
provisions of these services. 

Increase in transportation, communication, commerce. 

The isolation of Hyder is in large part due to the lack of transportation, 
communication and commerce between Hyder and the Borough. Annexation of 
Hyder into the Borough will be justified or should be pursued when there is: 
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established regular and frequent ferry service between Ketchikan and Hyder or 
other systems which would move goods, services, and people between the 
community in manner and scale consistent with a unified region. Such 
transportation improvements would also lead to strengthening sector ties in 
finance, insurance and real estate between the two communities. 





 

 

 

 

 

Appendix D 

 
Major Activities of the LBC and Staff from February 2006 





Workload of LBC Staff 

The LBC staff currently consists of two permanent Local Government Specialist 
(LGS) positions assigned to LBC component.  Those employees also carry out 
significant other duties within Commerce.  For example, the supervisor of LBC 
staff is also Commerce's senior local government specialist and, as such, 
supervises other LGS positions, with the attendant duties of hiring, training, 
evaluations, work overview, budget, leave, etc.  He also is frequently called upon 
to provide local-government expertise on matters dealing with legislation, 
regulations, and policy.  Adjusting for the other duties of LBC staff, the support 
they provide to the LBC is, at most, equivalent to one and one-half full-time staff.  
There is also one long-term nonpermanent LGS hired for the LBC’s in-depth 
review and revision of its regulations and one vacant LGS. 

• "Routine" Workload 

Staff members routinely work fifty to seventy hours a week to meet deadlines and 
still meet the heavy demand for information and assistance from the LBC 
Commissioners, municipal officials, the general public, the Legislature, other 
departments, and other divisions of Commerce.  The additional hours that each 
works is uncompensated.  When possible, LBC staff members have been aided 
to a limited extent by other Commerce staff.  However, that work must still be 
reviewed by LBC staffers to ensure compliance with LBC statutes, regulations, 
and case law and the Constitution of the State of Alaska. 

Once staff has prepared required reports or other documents, it must also 
arrange, schedule, and notice the public meetings or hearings in which the 
Commissioners must participate.  Such meetings frequently require travel on the 
part of the Staff, as well as Commissioners.  Staff must also prepare for and 
conduct informational meetings on petitions, as required.  While attending such 
meetings and hearings, the other work of LBC staff is deferred. 

Following LBC hearings or meetings, LBC staff is required to ensure that 
decisional statements are drafted, revised, and issued; reports.  Staff must also 
ensure that legislation, regulations, etc., are drafted, revised, or issued based on 
LBC meetings or hearings; petition forms and informational documents are 
updated to reflect necessary changes; annual reports are prepared and issued 
as directed by the LBC; minutes are prepared of hearings and meetings.  Staff 
must also oversee appeals of LBC decisions and ensure that records of appeals 
are prepared and handled, as required. 

• Training of New Commissioners 

Other LBC staff duties include training and orientation of new LBC 
Commissioners (three of the five current LBC Commissioners were appointed in 



2007) and ensuring that they each have the information required to adequately 
perform their duties.1  In addition to providing fundamental constitutional, 
statutory, and regulation training to the Commissioners, LBC staff frequently 
provides Commissioners education in public-meeting and adjudicatory laws, 
including the concepts of due process, ex parte contact, ethics laws, evidence, 
precedence, collegial decisionmaking, and public/confidential records.  Staff 
recently conducted orientation training for LBC members in August 2007.  The 
training lasted for two days and will be completed in December 2007. 

In addition to Staff’s other responsibilities as set above, is a list of other major 
activities of LBC Staff in the period it has had Ketchikan annexation proposal for 
review and analysis: 

• Skagway Borough Incorporation  

• Consolidation of the City of Ketchikan and the Ketchikan Gateway Borough 

• Deltana Region Borough Incorporation 

• Wrangell Borough Incorporation 

• City of Petersburg Annexation  

• City of Wasilla Annexation 

• City of Soldotna Annexation 

• LBC Annual report to the Alaska Legislature 

• Appeal of Apportionment of Aleutians East Borough Assembly 

• Comprehensive Revisions to LBC Regulations and Bylaws 

• City of Naukati Incorporation 

                                            

1LBC Commissioners are uncompensated "volunteers." As noted in the text of this 
Report, Commerce is required under AS 44.33.020(4) to serve as staff to the LBC. Because of 
the volunteer, part-time nature of the LBC, the Commissioners rely heavily on the services and 
assistance provided by Commerce staff.. 
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&3’CHIKAN GATEWAY BOROUGH 
344 FRONT S’TREm 0 KEKHIKAN, ALASKA 99901 

OIRce ofthe Borough Manager, Manager Roy Eckert roy.ecke&@bomugh.ketchihn.ak.us - 

July 14,2006 
907/22&6625 0 h907/247-6625 

Mr. Dan Bockhomt 
Division of Community Advocacy 
Department of Commerce, Community, and 

Economic Development 
550 West 7’” Avenue, Suite 1770 
Anchorage, AK 99501 -351 0 

RE: Written comments regarding Petition to the Local Boundary Commission for 
Incorporation of the City and Borough of Wrangell as a Unifiid Home Rule Municipality 

Please accept the enclosed comments submitted on behalf of the Ketchikan Gateway Borough 
regarding Wrangell’s pending petition before the Local Boundary Commission (LBC) for 
Incorporation of the City and Borough of Wrangell as a Unified Home Rule Municipality. These 
comments are submitted pursuant to 3 AAC 110.480.(d). 

The purpose of this correspondence is to clarify various items of r e d  in Wrangell’s petition 
and to express support for an LBC decision that is consistent with state law and constitutional 
provisions. The present work of the LBC will establish a spirit of precedence and it is the 
KGBs wish that this precedence will support a sound basis for future local government 
expansion in Southeast Alaska and the state as a whole. 

Generally speaking, the Ketchikan Gateway Borough (KGB) supports and encourages 
Wrangell’s efforts to expand local government in the region. This effort complements other 
efforts, including Ketchikan’s, to build a stronger system of local government in Southeast 
Alaska. With respect to Wrangell’s petition to annex a portion of Ketchikan model territory 
inctuding the settlements of Meyers Chuck and Union Bay, it should be noted that the 
Ketchikan Gateway Borough Assembly, at its meeting of February 6, 2006, approved an 
annexation petition application that proposes annexation of this same territory into an 
expanded Ketchikan Borough. The petition includes ample evidence regarding the 
consistency of this petition with all state regulations. In a separate action, the Borough 
Assembly also indicated “that the Borough would register no objection if Wrangell chose to 
include the enclave (of Meyer‘s Chuck) in their borough.”‘ 

The KGB ofFers the following notes regarding Wrangell’s petition: 

Paw 8 of the petition lists 13 area-wide services which will be provided to all residents of the 
proposed municipality including residents in outlying areas. The ability of the proposed 
municipality to pay for all of these services based upon a 4 mil minimum area-wide property 
tax is unconvincing. 

Borough Assembly minutes of February 6,2006 
http:/ /www.borough.ketchikandc.us 
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Pane 11 of the petition states that all communities within the proposed borough (including 
Meyers Chuck and Union Bay) are connected to Wrangell by a public roadway, regularly 
scheduled airline flights on at least a weekly basis, a charter flight service based in the 
proposed borough, or sufficient electronic media communications as required by 3 AAC 
110.045(d). The KGB would note for the record that charter air service between Wrangell and 
Meyers ChucklUnion Bay is infrequent according to the one air operator based in Wrangeli that 
provides non-scheduled, charter only air-service and that carries limited freight? This is 
compared to air service from Ketchikan which has weekly scheduled service to Meyers Chuck. 
Combined air carrier statistics to Meyers Chuck for 2004 (approximately 40 air miles distant) 
indicate 210 regularly scheduled passenger trips, 3,648 pounds of freight, and 13,609 pounds 
of mail out-bound and 88 trips, 335 pounds of freight, and 221 pounds of mail in-bound to 
Ketchikan3. In addition, Wrangell's public radio station KSTK, sends to Meyers Chuck only a 
"weak signal that would be difficult to receive with standard radio equipment"! This contrasts 
to the fact that Meyers Chuck and Union Bay residents receive broadcasts, or are within the 
service areas of four Ketchikan radio stations: KRBD FM (public rad i~)~ ,  KTKN AM/KGTW 
FM,6 and KFMJ FM7 

Exhibit C. Daw 2 does not list Ketchikan-based KRBD FM (public radio) as a communication 
service provider in the area proposed for annexation. The other radio stations listed in the 
petition apparently do not reach Meyers Chuck or Union Bay with s f l i ient  strength or 
predictability to constitute reliable service. 

Exhibit D-1. Note 9: should be clarified to accurately state that emergency 911 calls from 
Meyers Chuck and Union Bay are routed to, and dispatched by Ketchikan-based sew 
providers (State Troopers or City P~lice).~ In addition, it is not clear in the event of annexation 
who would dispatch 91 I calls to the Meyers ChucMUnion Bay area. 

Exhibit H. Daae 6. The petitioner notes that the proposed City and Borough of Wrangell (CBW) 
boundary will depart from the existing Wrangell Ranger District Boundaries and include part of 
the Ketchikan Ranger District on the Cleveland Peninsula in order to follow natural geography. 
In fact, the boundaries of the two ranger districts (which also follow model boundaries) are 
already based upon natural geography (watersheds) and other long estabkhed features and 
no departure from these boundaries is necessary for the petition to comply with 3 AAC 
110.060 (Boundaries). 

Exhibit H. Dane 10. The petitioner states that at least 25 yopie live in the Meyers Chuck 
Union Bay area. State estimates for Meyen Chuck are 15 and there are no estjmates for 
Union Bay although the CBW petition contains one (1) signature from a Union Bay resident. 
Resident testimony suggests that the year-round population of Meyers Chuck is smaller than 
the 15 estimated by the state. At the special Assembly meeting of June 27,2005, it was noted 
that perhaps six or so people were commuters (i.e. Ketchikan) and another 20 or so we\- 
summer only residents and a few people were residents at least nine months of the year. 

_ _ _ _  
Source: Sun Rise Aviation, 6/1/06. 
Source: ProMech Air and Pacific Airways, March 8,2005 and Federal Dept. of Transportation Bureau of Transportation 3 

Statistics website m . b t s  w, m c h  7,2005. ' KSTK Radio Sm July 6,2006. 
' signal received Bccording to KRESII s~aff. 

WeaL signal ac#rdingtoKTKN staff ' Meym Chuck is within their service area although the strength of the signal is unknown according to KFul staff. 
According to AP&T staff, July 3,2006 and Statc Troopers, July 7,2006. a 

DCEED 2005 Certified Population. Union Bay i s  not included in the list of Alaska communities. 
lo Special Assembly Meeting Minutes, June 27,2005, page 3. 
9 

http:/ /www.borough.ketcbikan.ak.us 
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une resiaenf notea fnaf sne was mere by nerseif lor a wnile auring tne winter 01 2UU4r2WS. ‘ As 
such, the KGB questions whether or not Meyers Chuck constitutes a community under 3 AAC 
1 10.920. 

Exhibit H. Daw 27. The CBW petition places a great deal of relevance and importance upon the 
historic boundaries of aboriginal uses and ownership within the Wrangell Territory as presented in 
Haa Aani. Our Land. Tlinait and Haida Land Riahts and Use prepared by Goldschmidt and Haas. 
This is presented to satisfy the requirement under 3 AAC 11 0.045, Community of Interest standard. 
The KGB agrees that these historic boundaries should be considered during contemporary 
decisions. However, it atso believes that the particular relevance of these boundaries in these 
decisions should be the result of deliberations by the tribal organizations affected and not simply by 
previous studies presented by local government. The petition contains no record that such 
consultations occurred with the affected tribal groups or that these groups share the boundary 
claims and their relevance as presented in the petition. 

Exhibit H. DacIes 34-36. In support of consistency with 3 AAC 110.045, Community of Interest 
standard, the CBW petition presents the fact that the City of Wrangell, including the area proposed 
for incorporation, lies outside any of the “Nonsubsistence” areas designated by the State, including 
the Ketchikan Nonsubsistence Area. The relevance of this, according to the petition, is to 
distinguish Wrangell as a rural area more compatible with the needs and sentiments of rural 
settlements such as Meyers Chuck as opposed to urban areas such as Ketchikan. Ketchikan 
responds that aside from the fact that all Alaskans, including Ketchikan and Wrangell residents, 
have access to the state’s fish and game resources under Article 8 of the Alaska’s constitution, that 
the conclusions drawn here are far from obvious. Specifically, 5 AAC 99.016, which governs 
activities in a non-subsistence area, allows all of the same fish and game harvest achiiies alfowed 
in subsistence areas under personal use regulations. The principal difference is not cultural 
(Ketchikan residents also hunt and fish a great deal) as it is regulatory. The non-subsistence 
designation makes it easier to manage the sustainable yield of the resource since, under the code, 
subsistence hunting and fishing regulations do not apply in this area and the subsistence priority 
does not apply. Finally, the Borough finds Wrangell’s daim somewhat specious that, as an urban 
area similar, but smaller than Ketchikan, it is somehow more dependent upon fish and game for 
household survival than Ketchikan. 

Exhibit H, Daae 37. The CBW states that “Wrangell serves as a hub for neatly all economic activity 
in the area. ..” No evidence is offered to support the claim that residents in the Meyers Chuck area 
secure any services from Wrangell. To the contrary, all evidence, based upon air freight and 
passenger manifests, Postal Setvice data, and newspaper ads, suggests that Meyers Chuck 
residents secure most of their services from Ketchikan. In addition, the petition presents no real 
evidence that Clarence Strait somehow impedes the existing social and economic activity between 
Ketchikan and Meyers ChucWUnion Bay. 

Exhibit H, Daae 38. According to KSTK Wrangell public radio staff, their radio signal is too weak to 
provide adequate service to Meyers Chuck/Union 5ay using typical consumer radio equipment 
there. This contradicts the petition’s claim that KSTK provides broadcasts to the Meyers Chuck 
area. 

Exhibit H. Daae 42. The petition documents four search and rescue service calls by the Wrangell 
Volunteer Fire Department in the Meyers ChucWDeer Island area between 1998 and 2005. In 
contrast, the Ketchikan-based State Troopers had 29 service calls in the Meyers ChucWUnion Bay 
area during the same time period.’* 

I’ Rid. 
Source: Alaska State Troopers, Ketchikan Office 12 

http: / /www.borough.ketchilcaanwk.us 



JUL-14-2006 09~35 KTN GRTEWRY BOROUGH 9072476625 P.85/85 
Exhibit H, Dacie 52. The petition states that due to the abandonment of some joint venture 
mineral claims in the Union Bay area, that the potential for mineral development is not a sound 
basis for annexation of this area by the Ketchikan Gateway Borough. While it‘s is true that a 
number of mineral claims have been abandoned in the Union Bay area, it is also true that there 
are still 78 claims covering 1,560 acres in the area as of May 2006.13 The potential for 
commercially viable mineral deposits in the Ketchikan region, and for that matter throughout 
Southeast Alaska, is well known. Commercial mineral recovery is inevitable depending upon 
world market forces. In addition, the existence of oil and gas deposits in British Columbia’s 
Queen Charlotte Basin (adjacent to the southern model boundary) is also well d~cumented’~ 
and underscores the importance of developing a local government perspective and response 
to any future recovery activities, 

In summary, the Ketchikan Gateway Borough supports the expansion of local Borough 
government as proposed by the City of Wrangell petition. Such a proposal, if successful, will 
shift the management of local government services to local citizens and their elected officials 
where they are best suited. The KGB also does not formally object to Wrangell’s proposal to 
include a portion of Ketchikan’s model territory (the Meyers Chuck/Union Bay area) within 
Wrangell’s proposed boundaries. However, it is our conviction that the merits of such a 
decision should be evaluated on a complete and factual record in order to assure that the 
decision complies with state constitutional policies and laws to the greatest extent possible. 

Thank you for your consideration. 

Best regards, 

Roy Ebkert 
Borough Manager 

C: Borough Assembly 
Borough Attorney 
Principal Planner 

‘3 Source: USFS, Rea& Department, May 19,2006. 

http://temagamf.carleton.ca/jmc/cnews/OlO42OO5/n4.shtml 
Source:http://www.cwilson.com/pubs/energy/legalshoals.pdf and 14 

http:/ /www.borough.ketchU.ak.us 
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INTERIOR BOARD OF LAND APPEALS 

State of Alaska and Forest Service, U.S. Department of Agriculture 

127 IBLA 1 (July 12, 1993) 

Title page added by: 
ibiadecisions .com 



Editor's note: The Director, OHA, assumed jurisdiction; Board decision affirmed -- 11 OHA 53 (Nov. 
22,1994) 

STATE OF ALASKA 

FOREST SERVICE, U.S. DEPARTMENT OF AGRICULTURE 

IBLA 92-277,92-441 Decided July 12, 1993 

Appeals from a decision of the State Director, Alaska, Bureau of Land Management, denying 
protest of proposed official filing of survey. U.S. Survey No. 9630, Alaska. 

Reversed. 

1. Alaska: Indian and Native Affairs--Boundaries--Indians: Lands: 
Generally--Surveys of Public Lands: Generally 

When surveying the boundaries of an Indian reservation created in 1891 
on an island off the coast of Alaska, it was not proper to include an 
island in the reservation that clearly was not included as the reservation 
was defined by the President in 191 6. 

APPEARANCES: Gary I. Amendola, Esq., Office of the Attorney General, State of Alaska, Juneau, Alaska, 
for the State of Alaska; Robert A. Maynard, Esq., Office of the General Counsel, Forest Service, US.  
Department ofAgriculture, Juneau, Alaska, for the Forest Service; Marsha Kostura, Esq., Washington, D.C., 
for the Metlakatla Indian Community; Dennis J. Hopewell, Esq., Office of the Regional Solicitor, 
US. Department of the Interior, Anchorage, Alaska, for the Bureau of Land Management. 

OPINION BY ADMINISTRATIVE JUDGE ARNESS 

The State of Alaska and the Forest Service, U.S. Department of Agriculture, have appealed from 
a January 23,1992, decision of the State Director, Alaska, Bureau of Land Management (BLM), denying a 
State protest against the official filing of a survey of the "Annette Islands Indian Reservation" (US. Survey 
No. 9630, Alaska). At issue is whether "Warburton Island," situated off the western shore of Annette Island 
inNichols Passage, in unsurveyed T. 78 S., R. 91 E., Copper River Meridian, Alaska, was properly included 
in the reservation, and whether the surveyors were correct in using the baseline method to establish the 
boundaries of the reservation. 

Pursuant to section 15 of the Act of March 3, 1891,25 U.S.C. 4 495 (1988), Congress set apart 
the body of lands known as the Annette Islands 

127 IBLA 1 
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as a reservation for the use of the Metlakahtla Indians, now referred to as the Metlakatla Indian Community 
(Community), who have participated in this appeal. The Annette Islands were described in the Act as 
"situated in Alexander Archipelago in Southeastern Alaska on the north side of Dixon's entrance." The 
"Annette * * * Islands" were excluded from the Tongass National Forest when it was enlarged in 1909. See 
35 Stat. 2226,2228 (1907-09). 

In 191 8, the Supreme Court found that the reservation included all of the uplands that make up 
the Annette Islands (described as a group of small islands), as well as intervening and surrounding waters 
and submerged lands. Alaska Pacific Fisheries v. United States, 248 U.S. 78, 87, 89 (1918). The Court, 
however, did not define the geographic extent to which the reservation created by Congress encompassed 
such waters and submerged lands. That action was accomplished by President Wilson in Proclamation No. 
1332 (39 Stat. 1777 (1915-17)), issued on April 28, 1916. Metlakatla Indian Communitvv. Epan, 369 U.S. 
45, 54, 56 (1962). The proclamation established the "Annette Island Fishery Reserve," that reserved the 
fishery in certain waters surrounding the "Annette Islands" for the benefit of the Metlakahtla Indians (39 Stat. 
1777 (1915-17)). Those waters were described as "the waters within three thousand feet from the shore lines 
at mean low tide of Annette Island, Ham Island, Walker Island, Lewis Island, Spire Island, Hemlock Island, 
and adjacent rocks and islets, located within the area segregated by the broken line upon the diagram hereto 
attached and made a part of this proclamation." Following the proclamation, the Metlakatla Reservation 
included the waters within the outer boundary of the reserve, i.e., the line 3,000 feet of "Annette and adjacent 
islands." Metlakatla Indian Communitv v. Egan, sums at 54. 

Exactly what was included in the Annette Islands Indian Reservation has been the subject of some 
dispute in recent years, especially as a result of a continuing effort by the State, Community, and Bureau of 
Indian Affairs (BIA) to delineate the boundaly between State and reservation waters for the benefit of 
Community and non-Community fishermen. Since April 1988, BLM has, at the request of BIA, sought to 
resolve the dispute by surveying the boundaries of the reservation. 

Special Instructions were issued by the Deputy State Director for Cadastral Survey, Alaska, BLM, 
on March 18,1988, instructing Cadastral Survey to determine the seaward boundary line 3,000 feet from the 
mean low tide line of "Annette Island, Ham Island, Walker Island, Lewis Island, Spire Island, Hemlock 
Island, and adjacent rocks and islets." Id. at 1. At that time, Cadastral Survey apparently did not regard 
Warburton Island as part of the reservation since it was then included in the Tongass National Forest. See 
Attachment to Letter from Deputy State Director for Cadastral Survey, to Area Director, BIA, dated May 2, 
1988, at 2. Questions were raised by the Community and BIA regarding whether Warburton Island should 
be included in the reservation, since the waters adjacent to it were a significant source of salmon and would 
not be reserved to the Community unless the island were to be part of the reservation. The island 
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and adjacent waters had long been regarded as part of the reservation by the Indians. 

The Community requested inclusion of the island in the survey of the reservation by letter to BIA, 
dated June 28, 1988. In turn, BIA informed BLM by letter dated April 13, 1989, that it likewise regarded 
the island as part of the reservation. A formal opinion was obtained from the Regional Solicitor, Pacific 
Northwest Region, on April 23, 1991. After a lengthy exegesis, he concluded that Congress intended to 
include Warburton Island in the reservation because it was "known" to be part of the "Annette Islands," 
within the meaning of the 189 1 Act. See Memorandum to BIA from Regional Solicitor, Pacific Northwest 
Region, dated Apr. 23, 1991, at 21. That opinion was concurred in by the Office of the Regional Solicitor, 
Alaska Region, on April 29, 199 1. 

On May 22,1991, the Chief, Branch of Survey Preparation and Contracts, Alaska, BLM, issued 
Amended Special Instructions for survey of the Indian reservation. Cadastral Survey was instructed to 
determine the seaward boundary line measuring 3,000 feet not only from the islands named in the 1916 
proclamation, but also from "Warburton Island." The survey was completed May 1991. It was accepted by 
the Deputy State Director for Cadastral Survey on August 22, 1991. 

On October 15, 1991, BLM published in the Federal Register a notice of the proposed official 
filing of the plats for U.S. Survey No. 9630, Alaska. 56 FR 51727 (Oct. 15, 1991). The notice provided an 
opportunity to file protests objecting to the proposed filing before the official filing date of November 14, 
199 1. The State filed a protest challenging the proposed filing on November 13,199 1. No protest was filed 
by the Forest Service. Under the terms of the Federal Register notice, the filing of the survey plats was 
stayed until final administrative resolution of the protest. In his January 1992 decision, the State Director 
denied the State's protest, addressing each of the arguments raised by the State. Both the State (IBLA 92- 
277) and the Forest Service (IBLA 92-441) appealed timely. 

The Community and BLM have requested the Board to dismiss the Forest Service appeal as 
untimely filed. BLM has also filed a motion to dismiss the Forest Service appeal for lack of standing to 
appeal under 43 CFR 4.410(a). BLM argues that the Forest Service cannot be considered a "party to [the] 
case,'' within the meaning of that regulation, because it did not protest the proposed filing before appealing. 
The Community has joined in BLM's motion to dismiss. 

Standing to appeal from a BLM decision is founded in part on an appellant being a "party to [the] 
case'' under43 CFR4.410(a). See StormMaster Owners, 103 IBLA 162,177 (1988). This generally means 
that the appellant has participated in the decisionmaking process which led up to the decision on appeal (by 
filing a protest or otherwise). See Stanley Energy, Inc., 122 IBLA 118, 120 (1992). The purpose of this 
requirement is to ensure that BLM has already considered the impact of its decision on the appellant, thus 
promoting the proper use of administrative resources. 
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- See California Association of Four Wheel Drive Clubs, 30 IBLA 383,385 (1977). The Forest Service did 
not protest the proposed official filing of the Annette Islands survey or otherwise join in the State's protest, 
despite having been duly notified of the proposed filing by publication in the Federal Register (56 FR 5 1727 
(Oct. 15, 1991)). See Federal Crop Insurance Corn. v. Merrill, 332 U.S. 380,384-85 (1947). The record 
shows that the Forest Service was also not directly involved in the decisionmaking process which led up to 
the inclusion of Warburton Island in the proposed BLM survey of the reservation. On the record before us, 
therefore, it appears that the Forest Service lacks standing to appear as a party to the appeal. Edwin H. 
Marston, 103 IBLA 40 (1988). 

Nonetheless, the Forest Service is clearly interested in the substance of this appeal and will be 
directly affected by our decision inasmuch as the island that is the subject of dispute will be subject to 
administration by the Forest Service if it is not included in the reservation. It is therefore appropriate to 
allow the Forest Service to participate as an amicus. The statement of reasons (SOR) filed by the Forest 
Service will therefore be considered on the same basis as that received from the Community. Nor can we 
discern any prejudice to the Community in proceeding in this fashion with the appeals. In order to aid the 
Board in determining whether to decide the case, remand it to BLM, or refer it for a hearing, the Community 
has been free to present any arguments and evidence in opposition to the Forest Service claim concerning 
the accuracy of the 191 6 diagram. 

BLM, joined by the Community, has requested the Board to summarily affirm the State Director's 
January 1992 decision because the State has failed to affirmatively assert any reason why the decision on 
appeal is in error, but rather merely reiterated the arguments advanced below. The State opposes the motion. 
We have held that failure to state why a BLM decision denying a protest to a proposed BLM action is in error 
will be treated as fatal to the appeal. See Burton A. McGregor, 119 IBLA 95, 98 (1991), and cases cited 
therein. The remedy in such circumstances is generally to dismiss the appeal for failure to file an adequate 
SOR, or the Board may summarily affirm the BLM decision. In Re Mill Creek Salvage Timber Sale, 
121 IBLA 360,362 (1991). The reason for either action is that the appeal does not provide any basis for the 
Board to determine whether the BLM decision (that is then subject to Board review), as opposed to the 
underlying BLM action, was wrongly decided. 

We do not disagree that the State's SOR does not deviate in any significant respect fiom its protest. 
While this approach fails to address the State Director's specific responses to the protest arguments in his 
decision, we cannot say that the SOR is inadequate in this case. Rather, it provides an adequate basis for the 
Board to determine whether BLM should have included Warburton Island in the reservation and thus to 
decide whether the protest was wrongly denied. Accordingly, the motions to summarily affirm the State 
Director's January 1992 decision are denied. We will decide this appeal on the merits. 
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[l] BLM argues first that, because it is ambiguous, the statutory language creating the Annette 
Islands Indian Reservation should be construed liberally, with doubtful expressions resolved in favor of the 
Indians, under a longstanding doctrine of statutory construction. The State and Forest Service do not dispute 
the general application of this doctrine. Further, BLM is correct that the doctrine is properly applied when 
Congress has conveyed land to Indians. Choctaw Nation v. Oklahoma, 397 U.S. 620, 631 (1970). 
Moreover, section 15 of the Act of March 3, 189 1, would seem proper for application of the doctrine since 
it is unclear what Congress meant to include in the reservation of the "Annette Islands." Therefore, such 
ambiguity should be resolved in favor of the Indian beneficiaries of the Act. Alaska Pacific Fisheries 
v. United States, at 89. Nothing in the doctrine itself, however, aids the resolution of the alleged 
ambiguity in the 1891 Act, i.e., the meaning of the "Annette Islands." Nor does it allow us to specifically 
conclude, as BLM and the Community would have us do, that Warburton Island should be declared to be part 
of the "Annette Islands." 

The State purports to find a basis for the exclusion of Warburton Island from the reservation in 
the fact that the island is not expressly included in the reservation in either the 1891 Act or the April 1916 
proclamation. We are not persuaded by this argument. It has also been said that Warburton Island should 
not be included in the Indian reservation because a February 13,192 1, Executive Order (No. 3406) reserving 
the island for lighthouse purposes indicates that the United States did not regard the island as part of the 
reservation. We attribute little significance to this action since it was accomplished "subject to any existing 
valid rights." Consequently, it was not necessarily inconsistent with inclusion of the island in the Indian 
reservation. Memorandum to BIA from the Regional Solicitor, Pacific Northwest Region, dated Apr. 
23, 1991, at 2. 

The islands included in the 1891 reservation were simply identified collectively as the "Annette 
Islands." 25 U.S.C. 0 495 (1988). No significance can therefore be attached to the fact that Warburton Island 
is not referred to in the 189 1 Act. By contrast, the 19 16 proclamation did refer to specific islands, but makes 
no mention of Warburton Island. We might attribute the President's failure to expressly include the island 
in the reservation to a desire to exclude it since we cannot attribute that failure to any other reason. His 
failure to include the island was not owed to the fact that the island was unnamed. Warburton Island was 
named at the time of the proclamation. Indeed, it had been named in 1883. See Donald J. Orth, Dictionarv 
of Alaska Place Names, 1028 (Geological Survey Professional Paper 567 (1971) (Orth)). 

Having said that, we do not regard the list of islands in the 191 6 proclamation to be exhaustive. 
As the Supreme Court said in Metlakatla 
Indian Community v. Egan, sums at 49, the proclamation only referred to "certain of the[] [Annette] 
[Ilslands." The remainder of the "Annette Islands" (although unnamed in the 
proclamation) are also included in the reservation. The diagram attached to the proclamation includes other 
islands named in 1883 (Pow, Gull, Scrub, and Murdo) in the 

(Emphasis added.) 
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reservation. See Orth at 396, 666, 775-76, 846. We therefore can attach no significance to the fact that 
Warburton Island is not referred to in the 1916 proclamation. 

Nevertheless, we can say that evidence that Warburton Island was intended to be included in the 
reservation is not to be found in the fact that it qualifies as an "islet" that is "adjacent" to Annette Island or 
any of the other islands named in the 1916 proclamation (within the meaning of that proclamation), since it 
does not. While those terms are not defined in the proclamation or elsewhere, Warburton Island has long 
been referred to as an island. It cannot be considered an "islet." In addition, as the Forest Service correctly 
points out, Warburton Island is further from Annette Island than certain of the islands shown to be excluded 
from the reservation on the 1916 diagram, such as Bold and Hotspur. Forest Service SOR at 6; 
Attachment B to Exh. 1 attached to Forest Service SOR at 1,3,5. This is directly contrary to the statement 
in the State Director's January 1992 decision, at page 3, that Warburton Island is located "in closer proximity 
to the group of islands clearly recognized as the Annette Islands than any other * * * islands." See also 
Memorandum to BIA from the Regional Solicitor, Pacific Northwest Region, dated Apr. 23, 1991, at 8 
("[Warburton Island] is far closer to Annette Island than any other island"). We do not, therefore, consider 
Warburton Island "adjacent" to Annette Island or any of the other islands named in the 1916 proclamation. 

The parties discuss at some length the significance of the diagram attached to the 1916 
Presidential proclamation in solving the mystery of whether Warburton Island was intended to be included 
in the reservation. The State and Forest Service contend that the diagram clearly excludes the island from 
the reservation. BLM and the Community disagree, arguing that it provides an insufficient basis upon which 
to draw a conclusion, but that it could just as likely support inclusion of the island in the reservation. 

The diagram makes no reference to Warburton Island by name. At best, it depicts two islets 
and/or rocks just west of Annette Island relatively near where Warburton Island is to be found. No other 
island, islet, or rock is depicted anywhere west of these islets and/or rocks. The number of islets andor rocks 
shown and their close proximity to Annette Island indicates that they are not Warburton Island. That island 
is a solitary island with no associated islets or rocks and is situated over 1 - 1/2 miles from Annette Island. 
- See Attachment B to Exh. 1 attached to Forest Service SOR at 3. Also, the two islets and/or rocks are 
depicted on the diagram as situated at the outer edge of the mean low tide line of Annette Island. There is 
nothing in the record indicating that Warburton Island is at the edge of that tide line. Indeed, that is unlikely 
given that the island is more than a mile out into the Nichols Passage. 

By contrast, the record indicates that there is a reef, with one or two exposed rocks or islets, very 
close to the shore of Annette Island in that area. A current Geological Survey (Survey) topographic map of 
the Annette Island area (Ketchikan (A-5), Alaska (1955, updated 1962)) shows 
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one exposed rock or islet. &Attachment B to Exh. 1 attached to Forest Service SOR at 3. Moreover, the 
1991 survey plat shows two exposed rocks or islets. These rocks or islets could be the two rocks or islets 
depicted on the 1916 diagram. Overall, the relative accuracy of the diagram with respect to the placement 
of islets and rocks is attested to by the fact that it properly depicts Pow Island and the islets or rocks near 
Annette, Reef, and Direst points and in Port Chester and Canoe Cove. 

It is clear, therefore, that the 1916 diagram fails to depict Warburton Island within the seaward 
boundary line of the reservation. This indicates that the island is situated outside that line. We might 
be wary to attribute too much importance to this failure to depict the island since the diagram otherwise 
shows other named islands that are excluded from the reservation, viz., Bold, Revillagigedo, Gravina, Percy, 
Hotspur, Duke, Dog, Cat, and Mary Islands. Warburton Island is, however, considerably smaller than these 
other islands. Further, it is situated farther from the coast of Annette Island, which, together with its small 
size, explains the failure to include the island on the diagram. David I. Wood, a Forest Service surveyor, 
notes that the island is situated considerably more than 3,000 feet west from the nearest islet or rock off the 
coast of Annette Island. The distance to Warburton is 5,700 feet from the nearest islet or rock. 

Moreover, the Forest Service has provided evidence that the diagram was drawn reasonably 
accurately to scale and, as such, places Warburton Island outside the reservation. In his June 1992 
declaration, Wood states that, by comparing the 1916 diagram with the 1955 Survey topographic map and 
a current National Oceanic and Atmospheric Administration (NOAA) nautical chart of that area, he 
determined that the diagram was drawn reasonably accurately to scale (Wood Declaration at 1-2). He 
asserted that the scale was about 1 inch: 16,428 feet. Using this scale and the known location of Warburton 
Island in relation to the western coast of Annette Island, Wood was able to place that island on the 1916 
diagram in relation to the boundary line of the reservation. In this way, he determined that the island was 
3,000 feet west from the closest point on the boundary line, and thus beyond it. BLM and the Community 
have not rebutted this evidence. 

Other conclusions can also be drawn from the 191 6 diagram regarding the rationale for inclusion 
of nearby islands. Excluded from the reservation were a number of named islands (Bold, Revillagigedo, 
Gravina, Percy, Hotspur, Duke, Dog, Cat, and Mary), which are situated in relatively close proximity to 
Annette Island. These islands could just as likely have been included in the reservation. But the reason for 
their exclusion becomes clear when the reason is given for inclusion in the proclamation of the named islands 
(Ham, Walker, Lewis, Spire, and Hemlock). Each of the included islands is either within 3,000 feet of 
Annette Island (Ham, Spire, and Hemlock) or within 3,000 feet of any island situated within that limit (Lewis 
and Walker). This is not true of the excluded islands. This approach, whereby once islands are included 
within the territorial limits of the reservation they serve to extend those limits further out into the surrounding 
waters thus encompassing other islands, is consistent 
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with a recognized standard for determining the limits of a territorial sea adjacent to a body of land. See 2 
Aaron L. Shalowitz, Shore and Sea Boundaries, 379,380 (Figure 93, Example "A") (Publication 10-1, U.S. 
Department of Commerce (1964)) (Shalowitz). The territorial sea (or "maritime belt") is "that part of the 
sea which, in contradistinction to the open sea, is under the sway of the riparian States, which can exclusively 
reserve the fishery within their respective maritime belts for their own citizens." Louisiana v. Mississippi, 
202 U.S. 1, 52 (1906). As such, it is akin to the belt of open water surrounding the "Annette Islands" set 
aside as a fishery reserve in 19 16. 

Using the standard described by Shalowitz, off-shore islands (as well as rocks and islets) found 
within the territorial sea limits of a body of land serve to extend those limits further out into surrounding 
waters, thus encompassing other islands. This was the survey approach initially advocated by the 
Community (see Memorandum to State of Alaska and BIA, dated Sept. 17, 1987, attached to Oct. 9, 1987, 
letter to BLM (Sept. 1987 Memorandum), at 9-12) and adopted by BLM (see Amended Special Instructions, 
dated May 14, 1991, at 2; Attachment to Memorandum, dated Feb. 25, 1992, from Acting Chief, Branch of 
Mapping Sciences, Alaska, BLM, to Chief, Branch of Examination and Records, Alaska, BLM, at 2) in 
deciding whether to include other islands (with the exception of Warburton), along with islets and rocks, in 
the reservation. The Regional Solicitor, Pacific Northwest Region, endorsed this approach, stating that 
"BLM's use of accepted surveying principles [for surveying marine boundaries] to implement the language 
of the Proclamation is the proper method by which to locate the boundary of the fishery reserve" 
(Memorandum to BIA, dated Apr. 23, 1991, at 12). 

The method was not used by BLM, however, in the case of Warburton Island because it would 
have excluded that island from the reservation since the island is admittedly not within 3,000 feet of Annette 
Island (or any other island, islet or rock within 3,000 feet of Annette Island). See September 1987 
Memorandum at 14, 16. To include Warburton Island required BLM to create a substantial westward bulge 
in the seaward boundary of the reservation, as depicted on the survey plats. This evidence establishes that 
Warburton Island is not one of the islets and/or rocks depicted in the 1916 diagram. Moreover, it proves that 
the island is beyond the boundary line of the Indian reservation, as it is drawn 3,000 feet from the mean low 
tide line of any island, islet, or rock included in the reservation. 

The State challenges the method used by BLM in surveying the boundary of the reservation. The 
State argues that use of this method has resulted in an "expansive boundary" by allowing all islands, rocks, 
and islets within 3,000 feet of the mean low tide line of Annette and the other named islands to extend even 
further the boundary of the reservation, contrary to the 1916 proclamation (State SOR at 8). Except in the 
case of Warburton Island, the BLM survey located the boundary line of the reservation 3,000 feet seaward 
from the mean low tide line of Annette Island and the other named islands, as well as all "adjacent rocks and 
islets," which 
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were considered to be those within the original 3,000-foot limit. See Attachment to Memorandum, dated 
Feb. 25, 1992, from Acting Chief, Branch of Mapping Sciences, Alaska, BLM, to Chief, Branch of 
Examination and Records, Alaska, BLM, at 1 , 2. In this way, BLM used international survey rules, accepted 
by the United States, for locating the boundary of a territorial sea. See 1 Shalowitz, 28,225; 2 Shalowitz, 
379,380. 

We find no error in BLM's methodology. We conclude that BLM's method is consistent with the 
1916 proclamation since it is clear that the proclamation itself relied on the same method. The proclamation 
provided for placing the boundary line 3,000 feet seaward from the mean low tide line of certain named 
islands. The only apparent basis for inclusion of Lewis and Walker islands in that list was that they were 
intersected by a boundary line drawn 3,000 feet from the mean low tide line of Ham Island, which was itself 
within 3,000 feet from the mean low tide line of Annette Island. That this was the approach generally taken 
by the United States in 1891 and thereafter is evident in a May 28, 1886, letter from Secretary of State 
Bayard to Secretary of the Treasury Manning, quoted by Shalowitz at page 29: "'[Tlhe seaward boundary 
of th[e] zone of territorial waters follows the coast of the mainland, extending where there are islands so as 
to place around such islands the same belt.'" See also id. at 342 ("That each offshore island should have its 
own [maritime] belt goes naturally with the fact that these islands are part of the territory of the nation to 
which the mainland belongs. * * * [Tlhe rule * * * has traditionally been the position of the United States 
in international relations"). We believe that the proclamation similarly intended that this longstanding rule 
be operative to define those "adjacent rocks and islets" from which an additional 3,000 feet was to be 
measured in this case. 

The argument for deviating from the standard method, advanced by the Community and recently 
adopted by BLM for Warburton Island alone, is that, at the time the reservation was established and 
thereafter, the Metlakahtla Indians used Warburton Island and regarded it as part of the reservation. 
Accordingly, the island was %nown" to be part of the "Annette Islands," within the meaning of the Act of 
March 3, 1891. 25 U.S.C. 4 495 (1988). The record contains affidavits by Metlakahtla Indians attesting to 
personal use of Warburton Island and surrounding waters for subsistence purposes and the fact that the island 
has, since it was first settled by the Indians, been regarded as part of their reservation. See Exh. 3 attached 
to Forest Service SOR at 1-6. None of these individuals was alive at the time of the 189 1 Act. Some were 
either children or youths (ranging in age from 4 to 22) at the time of the 1916 proclamation and were 
presumably aware of whether the Indians regarded Warburton Island as part of their reservation. We do not 
dispute their competency to attest to that belief. Nonetheless, we do not find that this evidence shows the 
island was generally %nown" to be part of the "Annette Islands" in 189 1 and was so regarded by Congress 
when it enacted the 1891 Act (let alone by President Wilson when he issued his 1916 proclamation). 
Comuare with Pearcv v. Stranahan, 205 U.S. 257,266 (1907). Nor are we persuaded that Congress in 1891 
regarded Warburton Island as "known" to be part of the "Annette Islands" because many years later the Army 
believed during the Second World War that it 
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needed the permission of the Indians to locate a lookout facility on the island or, in more recent times, the 
Forest Service has never taken any management action with respect to the island. See Memorandum to BIA 
from the Regional Solicitor, Pacific Northwest Region, dated Apr. 23, 199 1, at 2 1. 

Mention is also made of a February 5, 1890, letter from Father William Duncan, a Christian 
missionary who was instrumental in persuading Congress to establish the reservation (see 21 Cong. Rec. 
10,092 (1890)), to his legal counsel. In that letter, he stated that l'three or four little islets on the bay and a 
small island in close proximity to the main island" should be included in the reservation. There is nothing 
to indicate that Father Duncan was referring to Warburton Island. The Forest Service also argues 
persuasively that he was likely not referring to that island since it is comparable in size to the "islets" in the 
bay to which he was also likely referring, i.e., Gull, Scrub, and Murdo. &Forest Service SOR at 8. Rather, 
it is more likely that he was referring to Hemlock Island, which is situated in closer proximity to the main 
island and is significantly greater in size than the "islets." In any case, there is no evidence that the %mall 
island" mentioned by Father Duncan (even if it was Warburton) was subsequently included in the reservation 
by Congress. There is no proof that Congress, in enacting the Act of March 3, 1891 (or President Wilson, 
in proclaiming the boundaries of the reservation in 19 16), was aware of the 1890 Duncan letter. Therefore, 
we cannot conclude that Duncan's letter indicates that Congress saw Warburton Island as part of the "body 
of lands known as Annette Islands." 25 U.S.C. 4 495 (1988). 

We therefore conclude that the State Director improperly denied the State's protest to the proposed 
official filing of U.S. Survey No. 9630, Alaska, because BLM had improperly surveyed the boundaries of 
the Annette Islands Indian Reservation so as to include Warburton Island. That island should now be deleted 
from the survey. Otherwise, we find no error in the survey. 

Accordingly, pursuant to the authority delegated to the Board of Land Appeals by the Secretary 
of the Interior, 43 CFR 4.1, the decision appealed from is reversed. 

Franklin D. Arness 
Administrative Judge 

I concur: 

David L. Hughes 
Administrative Judge 
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ADMINISTRATIVE JUDGE BURSIU DISSENTING: 

Were the question as to the status of Warburton Island to be decided as an initial matter by this 
Board, unconstrained by certain principles of adjudicatory interpretation and appellate practice (which I 
examine below), I believe that the position of the majority, viz. that Warburton island is not part of the 
Annette Island Reserve, L/ could be sustained. Unfortu-nately, I believe the factual questions are sufficiently 
close that, when considerations of burden of proof analysis and the rule that ambiguities 
in language affecting grants to Indians are to be construed favorably to 
the Indians are brought to bear, they are sufficient to tilt the balance in the opposite direction. Thus, I must 
dissent from the majority's deter-mination that the decision below should be reversed. 

I approach this case under the following analysis. First of all, as we have said countless times, 
decisions of the Bureau of Land Management (BLM) are presumptively valid, and accordingly, any appellant 
has the affirmative burden of establishing error in the decision being appealed by a preponderance of the 
evidence. See, ex., Inre Pacific Coast Molvbdenum, 75 IBLA 16,22,90 I.D. 352,355-56 (1983). Secondly, 
as even the majority agrees, this appeal properly invokes the recognized rule of construction that ambiguities 
in grants to Indians should be resolved on the Indian's behalf. It seems to me, therefore, that, consistent with 
the foregoing principles, io order to succeed in its appeal the State must show, by a preponderance of the 
evidence, that there is ambiguity with respect to the status of Warburton island. I simply do not believe 
that it has carried this burden. 

I reach this conclusion despite my agreement with the majority that a number of contentions of 
BLM and the Metlakatla Community are properly rejected. Thus, for example, I do not find any sustenance 
for BLM's position in the letter from Father Duncan. I agree with the majority that there is no indication that 
this letter was ever conveyed to any member of Congress and that, in any event, it is far more likely that the 
island which he referenced was Hemlock Island rather than the considerably smaller and more distant 
Warburton Island. 

Similarly, I am not greatly impressed with the affidavits submitted for the purpose of establishing 
that the Metlakatla Community always considered Warburton Island to be within the Annette Island Reserve. 
The real question is whether or not the term "Annette Islands" was generallv thought of as including 
Warburton Island at the time Congress adopted section 15 of the Act of March 3, 1891, 25 U.S.C. 9495 
(1988), and when President Wilson 

- 1/ The Supreme Court referred to this reserve as the "Metlakatla Reserve" in its decision styled 
Metlakatla Indians v. Egan, 369 U.S. 45 (1962). However, in adopting section 19(a) of the Alaska National 
Interest Lands Conservation Act, 43 U.S.C. Q 1618(a) (1988), Congress used the term "Annette Island 
Reserve," which practice has been followed in the text of this dissent. 

127 IBLA 1 1 



IBLA 92-277,92-441 

issued Proclamation No. 1332 on April 28, 1916. See 39 Stat. 1777. The reliance which BLM and the 
Metlakatla Community place on the principle that uncertain language in treaties are interpreted as the Indians 
would have understood them is, I would suggest, totally misplaced. 

The relevance of the Indian interpretations of treaty language is that, since the treaty language was 
presumably the result of negotiations between the Indians and the United States Government, the United 
States should be bound, out of fairness to what were then considered to be dependent populations, to interpret 
the provisions as the Indians would have understood them. See Antoine v. Washington, 420 U.S. 194, 197 
(1974); Choctaw Nation v. Oklahoma, 397 U.S. 620 (1970). This principle should have no application in 
the instant case since the 1891 Act was not the outgrowth of any negotiations between arguably sovereign 
entities but rather was an act of grace by Congress to permit non-Native Indians to reside, unmolested, on 
the lands upon which they had settled. See generallv Metlakatla Indians v. M, 369 U.S. 45 (1962). 

The core issue of this appeal, in my opinion, turns on the question as to the effect of the diagram 
which accompanied the 1916 Presidential Proclamation and the inferences which can fairly be drawn from 
it. At the outset, I think that BLM's attempt to belittle the importance of this diagram as merely a %ketch'' 
misses the point. The diagram is, by the express terms of the proclamation, made a part of it. In this regard, 
it is no different that a metes and bounds description of land in a withdrawal that fails to obtain the limits 
of closure. While obviously such a description could not literally be followed, clearly the description would 
be of importance in determining the actual parameters of the withdrawal. Similarly, while the diagram herein 
cannot be given conclusive weight, I agree with the majority that the diagram must be accorded considerable 
importance in determining the extent of the Annette Island Reserve. 

Notwithstanding the foregoing, however, there are two arguments which do provide some support 
for the conclusion that Warburton Island is properly deemed to be part of the "Annette Islands." First of all, 
the 1891 Act did refer to the "Annette Islands." (Emphasis added.) Obviously, this means that a group of 
islands were intended to be set aside for the Metlakatla Community. The question is, which ones? 

I believe that the starting point of any analysis of the scope of the 1891 Act should be the 
Presidential Proclamation of 1916, which could be read as the initial administrative interpretation of the 
meaning of the term "Annette Islands." The proclamation expressly refers to Annette, Ham, Walker, Lewis, 
Spire and Hemlock Islands as part of the "Annette Islands." By definition, therefore, these islands would 
clearly be considered part of the Annette Islands. The foregoing cannot be considered a definitive list, 
however, since it omits three other named islands (Pow, Gull, and Snipe) and numerous small unnamed 
islands and islets, which all parties concede are part of the Annette islands. 
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The majority attempts to develop a rationale for including these 
islands and excluding Warburton island by arguing that all of the islands properly included are either within 
3,000 feet of Annette island or within 3,000 feet of an island located within that limit. Supra at 7. Unfortu- 
nately for this hypothesis, an analysis ofthe survey maps submitted with the appeal indicates that the distance 
from Ham Island to Walker Island, even at mean low tide, is approximately 50 chains, i.e., 3,300 feet. Thus, 
the inclusion of Walker Island in the list of islands constituting the Annette Islands in the Presidential 
Proclamation cannot be justified on the theory of the majority. 21 

Moreover, I think that the majority clearly misinterprets an argu- 
ment made by BLM and the Metlakatla Community, which argument, if correctly understood, does tend to 
support the inclusion of Warburton Island as part of the Annette Islands. Thus, the majority decision 
recounts that the State Director's decision had stated that "Warburton Island is located 'in closer proximity 
to the group of islands clearly recognized as the Annette Islands than any other * * * islands."' Supra at 6. 
The majority expressly rejects this statement, noting that "Warburton Island is further from Annette Island 
than certain of the islands shown to be excluded on the 1916 diagram, such as Bold and Hotspur." Id. In 
effect, the majority interprets the Director's decision as asserting that Warburton Island is in closer proximity 
than any other excluded island to Annette Island. That, however, is not what the Director meant. What the 
Director meant is that Warburton Island is closer to Annette than Warburton Island is to any other island. 
That statement is, in fact, true. Its relevance lies in the fact that this is probative of the question whether 
Warburton was generally considered part of the "Annette Islands" or was generally deemed part of another 
island grouping (as, for example, the many small islands southeast of Hotspur which are known as the Percy 
Islands). It seems to me that the relatively small size (5 acres) of Warburton together with the fact that it is 
far closer to Annette Island than it is to any other island, is supportive of BLM's argument that Warburton 
Island is properly considered to be part of the "Annette Islands" as that phrase was used in the 189 1 Act. 

The second point which argues in favor of BLM's decision relates to the diagram which 
accompanied the 19 16 Presidential Proclamation. As the Metlakatla Community points out, the diagram 
shows two islands adjacent to the northwest corner of the southwestern peninsula in the general direction 
of Warburton Island's location. Admittedly, these depicted islands are significantly closer to the shore of 
Annette Island than is Warburton, but the Metlakatla Community argues that this could well be an 
unintentional misplatting of the actual position of Warburton Island. 

The majority examines this contention and rejects it. Supra at 6-7. The majority bases its 
rejections on two points. First, they note that a recent Geological Survey topographic map shows one 
exposed rock or islet 

- 21 
Island than is Warburton Island. 

Moreover, it should be noted that Walker Island is, in fact, considerably farther from Annette 
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near the location of the two islands depicted on the 1916 diagram. Second, they point out that the 
orthophotographic survey shows two exposed rocks or islets. Thus, the majority suggests that the diagram 
actually depicts two islets rather than a misplaced Warburton Island. 

The majority also argues that, since 

[olverall, the relative accuracy of the diagram with respect to the placement of islets 
and rocks is attested to by the fact that it properly depicts Pow Island and the islets or 
rocks near Annette, Reef, and Direst points and in Port Chester and Canoe Cove[,] * 
* * [i]t is clear, therefore, that the 1916 diagram fails to depict Warburton Island 
within the seaward boundary line of the reservation. 

While I would certainly agree that it is open to dispute whether the diagram depicts Warburton Island, I 
cannot agree with the assertion of the majority that it is clear that it does not depict Warburton Island. 

First of all, the islands depicted on the Geological Survey topographic and the orthophotographic 
maps are notin the same position (being noticeably to the north) as the islands shown on the diagram. While 
it may be that this is the result of a misplatting of these islets on the original diagram it is just as likely that 
this could be the result of a misplatting of Warburton Island on the original diagram. 

Moreover, the general accuracy of the 1916 diagram is clearly open to debate. Thus, I would 
suggest that, contrary to the majority's assertion, the diagram's depiction of Canoe Cove is not substantially 
accurate. Furthermore, the diagram clearly mislocates, by a considerable distance, Snipe Island on the 
southeast side of Annette Island. Finally, the bathographic depictions on Exhibit 13 in the Supplement to 
the Administrative Record filed by BLM do not support the existence of an island at the location shown on 
the orthophotographic plat, thereby undercutting the majority's reliance on this plat. 21 

- 31 I would suggest that this apparent contradiction is occasioned by the fact that ''islands" are, by 
definition, normally considered fixed parcels of land above mean tide (see, e.%, Article 10 of the 
Convention on the Territorial Sea and the Contiguous Zone), whereas the orthophotographic process in 
determining islands was supplemented by helicopter flights at low tide to determine the existence of islands 
for the purpose of establishing the seaward boundary of the Annette Islands. Memorandum dated June 
20,1989, from Lead Photointerpreter to Chief, Branch of Photogrammetry. Thus, what might be considered 
an "island" for purposes of the orthophotographic mapping would not necessarily have been considered an 
island for other purposes, including the drawing of the 19 16 diagram. 
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In my view, the status of Warburton Island is sufficiently ambiguous that an argument could be 
made either that it is part of the Annette Islands or that it is not part of the Annette Islands. But, given such 
an ambiguity, it seems to me that we have no choice but to affirm BLM since the State bears the affirmative 
burden of showing that Warburton Island is not part of the Annette Islands gcJ we are required, as the 
majority readily admits, to construe any ambiguities in the 1891 Act and 19 16 Presidential Proclamation in 
favor of the Metlakatla Community. Accordingly, I cannot agree with the majority's reversal of BLM's 
determination that Warburton Island is part of the Annette Islands. I must respectfully dissent. 

James L. Burski 
Administrative Judge 
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Southeast Alaska Regional Facilities and Services 

Juneau is the largest community in Southeast Alaska, followed by Ketchikan and Sitka. 
These three communities are regional centers for retail as well as medical, business, 
transportation, and other services. Five other communities in the region have 
populations over 1,000 - Petersburg, Haines, Wrangell, Metlakatla, and Craig. All other 
Southeast Alaska communities had populations of less than 1,000 in 2005. The 
following table shows Southeast Alaska communities that are included in the economic 
inventory listed by population size. Communities not in the inventory all had fewer than 
100 residents in 2005. 

Southeast Alaska Communities by Population Size 

Southeast Alaska 2005 Population 

Source: Alaska Department of Labor and Workforce Development, 2005. 

Note: These are location population estimates, and represent the grouped population in a particular 
location. In some cases the estimate is for a borough. In some cases the estimate is for a community, and 
in some cases (such as Haines) the estimate is a combination of a borough (Haines) and a community 
(Klukwan) which is not technically within the borough, but it physically exists in the same location. 
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This is a summary of Southeast Alaska regional transportation systems and regional 
facilities such as health care, colleges, and ship repair facilities. 

Transportation - Road Links 

Southeast Alaska is connected to the continenta I road system at three locations as 
follows: 

Hyder links to the Cassiar Highway via a 40 mile paved access road. 
Haines links to the Alaska Highway (in Canada) via the 146 mile Haines Highway. 
Skagway links to the Alaska Highway (in Canada) via the 99 mile South Klondike 
Highway . 

With the exception of the com munities on Prince of Wales Island, most Southeast 
Alaska communities do not have road connections to any other c ommunities. Prince of 
Wales Island has about 1,500 miles of road that connects most communities on the 
Island. 

Transportation -Air Links 

Air service in Southeast Alaska includes jet service from Seattle in the south and 
Anchorage in the north, to and between th e major communities (Juneau, Ketchikan, 
Sitka, Petersburg, Wrangell, and seasonally - Gustavus). Air cargo and air courier 
services are also available. Smaller air carriers in 4 to 12 seat wheel or float planes 
provide service within the region. There is no scheduled service from Southeast to 
Prince Rupert, British Columbia. Scheduled air service is available to most 
communities, and charter service is also available. Currently, two companies provide 
medical evacuation service via jet aircraft in the region. The U.S. Coast Guard has an 
air station at Sitka which provides medical evacuations via helicopter when necessary, 
as well as search and rescue services. 

Southeast Alaska has several types and sizes of airports, and virtually every community 
has an air facility of some kind. Many are airport runways, but some are seaplane 
bases. Following are the larger airports as classified by the Alaska Department of 
Transportation and Public Facilities’ 1996 Alaska Aviation System Plan Update. 

Regional Center Airports (jet serviced) 
Juneau 
Ketchikan 

District Airports (jet serviced) 
Sitka 
Petersburg 

9 Wrangell 

Transport Airports 
Yakutat (jet serviced) . Klawock (jet capable, not currently jet serviced) 
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Smaller local airports are generally hubbed for purposes of mail delivery to one of the 
regional or district airports. The following table lists community airports with their 
respective postal hub airports. 

Community Airports and Their Postal Hubs 

Ketchi kan Annette 

Hydaburg 
Hyder 

Kasaan 
Klawock (Transport Airport) 

Metlakatla 
Meyers Chuck 

North Whale Pass 
Petersbura (District AirDortl 

Point Baker I 
Port Protection 

Thorne Bay 
Wrangell (District Airport) 

Peters burg Kake 
Sitka Port Alexander 

Juneau Angoon 
Chatham 
Elfin Cove 

Excursion Inlet 
Funter Bav 

Gustavus (seasonally jet serviced) 
Haines 

Hawk Inlet 
Hoonah 

Kake 
Pelican 

Petersburg (District Airport) 
Sitka (District AirDortl 

Skagway 
Tenakee Springs 

Wrangell (District Airport) 
Yakutat (Transport Airport) 

Source: Aviation System Plan Update, Alaska Department of Transportation and Public Facilities, 1996. 
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Transportation - Ferry Links 

The Alaska Marine Highway System provides year round, public ferry service to the 
region. The system has seven conventional-speed and two high-speed vessels that are 
used in Southeast Alaska. The mainline system connects major Southeast Alaska 
communities together, and to road systems in British Columbia via Prince Rupert, to 
Washington via Bellingham, and to Southcentral Alaska via Whittier. These ferries take 
passengers, vehicles and freight, and often have stateroom s, restaurants and lounges 
on board. The following table shows running times and distances for mainline routes. 

Mainline Routes and Running Times 

From To Running Time 

Bellingham 

Prince Rupert 

Ketchi kan 

~ 

1111" x "  

Ketchikan 

Ketchikan 

Wrangell 

37 hours 

6 hours 

6 hours 

_- 

Wrangell Petersburg 3 hours 

Peters burg Juneau 8 hours 

Petersburg Sitka 10 hours 

Sitka JuneauIAuke Bay 8 hours, 45 min. 

JuneaulAuke Bay Haines 

Haines Skagway 
SGce:  Alaska Marine ystem. 2005. 

-- x "  - IIx I 

x~ _ - x  

1111 

Miles 
NauticalIStatute * 

595 1676 I I 

91 1103 

89 I 101 
i 

~ I -- 

41 147 

123 I 140 
f 

156 I177 I 
I 

"I -~ 132 I150 

68 177 

13/15 

I ~- ~- 

_ "  

Feeder routes connect smaller communities to regional hubs (Juneau, Ketchikan and 
Sitka) and to each other. Ferries used for feeder service travel at conventional speed 
and take passengers, vehicles and freight. These ships generally do not have 
staterooms. The following table shows running times and distances for feeder routes. 
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Feeder Routes and Running Times 
__^_- - 

Miles 
Running Time NauticaVStatute 

~~ 

165 174 

'115/131 

60 / 68 

<- -- I ~ II 

5 hrs, 30 min. 67 176 

63 172 

Omin. 35 /40  

x1 -- 3 - 1 1  

"-"- "" " ^  

Tenakee Hoonah 3 hrs, 15 min. 

Hoonah Juneau 3 hrs, 15 min. 

Hoonah Pelican i 4  hrs, 15 min. 

Juneau Pelican 6 hrs, 30 min. 
-I 1111 - -T 

Highway System, 2005. 

The Alaska Marine Highway System will sometimes dedicate a vessel to a particular 
route, especially during the summer months. These shuttle ferries can be either 
conventional-speed or high-speed vessels. Currently, a dedicated vessel provides year 
round service between Ketchikan and M etlakatla. 

In addition, the lnteri sland Ferry Authority (quasi-governmental ferry service provider) 
provides year round passenger, vehicle and cargo service on a conventional speed ferry 
between Hollis on Prince of Wales Island, and Ketchikan. In the sum mer of 2006, 
another Interisland Ferry Authority vessel will begin providing at least sum mer 
passenger, vehicle and cargo service between Coffman Cove on Prince of Wales Island, 
Wrangell and Petersburg. Private companies in the region provide charter ferry service, 
but generally only for passengers and cargo. 

Transportation - Barge Links 

Three major barge lines serve SE Alaska from Seattle, delivering freight, vehicles and 
equipment. One line serves the communities of Ketchikan, Wrangell, Petersburg, Sitka 
and Juneau weekly, and some smaller communities less frequently (in some cases, 
seasonally). A second line serves Ketchikan, Petersburg, Sitka and Juneau twice 
weekly; Wrangell, Craig, Klawock, Thorne Bay, Haines and Skagway weekly; and 
Angoon, Pelican, Hoonah, Gustavus and Yakutat seasonally. A third line serves Craig 
and Sitka every two weeks, and then continues o n  to Alaska destinations north and 
west. Following are the approximate transit times between Seattle and the several 
Southeast Alaska ports. 
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Barge Transit Times to SE Alaska Ports 

Transit Ti me 
Port From Seattle 

Ketchikan 4 Days 
Metlakatla 6 Days 

5 Days 
Wrangell 5 Days 

Petersburg 5 Days 
Sitka 5 Days 

.Juneau 5 Davs 

Prince of Wales Island 

Source: Barge service providers’ websites, 2005. 

Regional Health Care Facilities 

The health care facilities in the region are as follows. 

Hospitals: 
Ketchikan General Hospital - 46 beds 
Sitka Community Hospital - 13 beds 
SEARHC Hospital (Sitka) - 64 beds 
Bartlett Memorial Hospital (Juneau) - 56 beds. 

Medical Centers (resident doctors): 

= 
Craig Clinic (outpatient) 
Haines Clinic (outpatient) 

Petersburg Medical Center (14 beds) 
Wrangell Medical Center (8 beds) 

Many other Southeast Alaska communities have local outpatient clinics that are 
generally staffed by a nurse practitioner or a physician’s assistant, but no resident 
doctor. 

Colleges 

The University of Alaska Southeast has campuses in Ketchikan, Sitka and Juneau. 
Sheldon Jackson College has a cam pus in Sitka. 

Regional Ship Repair Facilities 

Southeast Alaska has several boat haulout and repair facilities. Moving from South to 
North, they include: 

Ketchikan - 
0 50-ton lift 
0 200-ton marine railway 
0 

0 

Dry dock for ships up to 10,000 tons 
Full shipbuilding and repair services 
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Wrangell - 
0 130-ton marine railway 
0 Plans for a 150-ton lift and uplands work yard 

Petersburg - 
0 

0 

0 

Floating dry dock for vessels up to 45 ft. 
300-ton marine railway with multiple cradles 
Full shipbuilding and repair services 

Sitka - 
0 80-ton lift 
0 Full shipbuilding and repair services 

Juneau - 
0 15-ton lift 
0 35-ton lift 
0 Full shipbuilding and repair services 

Hoonah - 
0 

0 

Hydraulic Trailer - 40 ft./20-ton maximum 
Developing a bulkhead and uplands wor k yard with a 150-ton lift. 

Haines - 
0 

0 Small storage yard 
0 

Hydraulic Trailer - 40 ft./20-ton maximum 

Plans to develop an uplands work yard with a 70 to 100-ton lift. 

S kagway - 
0 

0 Storage yard 
0 Mechanic/electronic repair services 

Hydraulic Trailer - 40 ft./20-ton maximum 
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