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Part l. Introduction

As staff to the Alaska Local Boundary Commission (LBC or Commission), the Alaska
Department of Commerce, Community, and Economic Development (DCCED) is
required by State law to investigate and analyze a legislative-review annexation
proposal (3 AAC 110.530). DCCED is further required to prepare a preliminary report
with findings and recommendations to the LBC regarding such proposal. After
considering timely written comments addressing its preliminary report, DCCED must
prepare a final report on the proposal (3 AAC 10.530).

State law (AS 29.06.040(a)) provides that the LBC may amend and impose conditions
on the proposal. That same law provides further that the Commission may approve a
legislative-review proposal only if the LBC determines that the proposal meets
applicable standards under the State Constitution and the Commission’s regulations
and is in the best interests of the State. Otherwise, the LBC must reject the proposal.

Further, State law (AS 44.33.812(a)(2)) requires the LBC to adopt regulations providing
for standards governing annexation. The LBC has complied with that requirement by
adopting standards for borough annexation in 3 AAC 110.160 - 3 AAC 110.210 and

3 AAC 110.900 - 3 AAC 110.990.

DCCED'’s Preliminary Report to the Local
Boundary Commission Regarding the Petition for

=" "Staff for the Local Boundary Commission June 30, 2007

Annexation of Approximately 4,701 Square Miles Preliminary Report to the
to the Ketchikan Gateway Borough (KGB), dated Local Boundaty Commission Regarding the
June 30, 2006 (Pl’e/iminal’y Report), was of Approximately 4,701 Square Miles to the

Ketchikan Gateway Borough

published July 13, 2007. The Preliminary Report
comprised 161 pages and is incorporated into
this Final Report by reference. To give readers a
sense of the scope of the Preliminary Report, the
Table of Contents of that report is included here
as Appendix A.

Approximately 100 copies of the Preliminary
Report were distributed by U.S. first-class mail,
electronic mail, or intra-departmental routing to
LBC members and other State officials, KGB
officials, respondents and commentors, news
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media in the Ketchikan area, and others. Multiple copies of the Preliminary Report were
also made available for public review through the KGB Clerk. Additionally, the
Preliminary Report was made available on the LBC’s Website."

Interested persons were given until September 4, 2007, to submit written comments on
the Preliminary Report. Written comments were received from the City of Wrangell
(Wrangell), Metlakatla Indian Community (MIC), Meyers Chuck Community Association
(Meyers Chuck), and the City of Craig (Craig). Those comments are included in this
report as Appendix B. Further, the U. S. Forest Service? filed comments in the Wrangell
borough incorporation proceedings regarding the Meyers Chuck/Union Bay area, at
issue in both proceedings. Given the relevance of those comments to this annexation
proceeding, the comments are also included in Appendix B.

This constitutes DCCED's final report to the LBC regarding the KGB’s annexation
proposal (Final Report).

Admiralty Island
Ranger District

Petersburg
Ranger District

Wrangell
Ranger District

- Ketchikan - Misty Fjords
i | Ranger District

|
{

\

———

Thorne Bay
Ranger District

Craig
Ranger District

Figure 1 - Map of Forest Ranger Districts in Tongass National Forest

! http://www.DCCED.state.ak.us/dca/lbc/ketchikan4.htm.

A division of the U.S. Department of Agriculture.
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Part Il. Comments

DCCED has carefully considered all comments filed in response to its Preliminary
Report. For the most part, the comments reiterate those made in response to the public
notice of the KGB annexation proposal and, thus, were addressed by DCCED when
analyzing the merits of the annexation proposal and making findings and
recommendations regarding it. There are a few concerns, however, that require a
response in this report.

A. Concerns of the Department of Education and Early
Development (DEED)

DCCED also responded to questions from the DEED regarding the proposed exclusion
of Hyder from the KGB annexation at this time. DCCED furnished information to DEED
on August 2, 2007, regarding its concern that the Hyder enclave might remain
indefinitely. On August 27, 2007, DCCED received a letter from DEED,?® which stated
that following DEED’s review of the KGB Petition “Exhibit K, the justification for
excluding the Hyder enclave,” DEED’s concerns had been addressed. Thus, DEED did
not oppose KGB’s proposed annexation. Copies of DEED’s August 2 and August 27
letters are included in this Final Report as Appendix C.

The issue of the proposed enclave is addressed on pp. 86-90 and in Appendix E of
DCCED'’s Preliminary Report. Staff reaffirms its findings and conclusions regarding that
issue. Although creation of a Hyder enclave, even in the short term, may not be ideal, it
is certainly not inconsistent with the State’s 48-year policy of incremental extension of
borough government. KGB'’s proposal adequately rationalizes the exclusion at this
time, and DCCED believes that overall, the annexation proposal satisfies borough
annexation standards and is in the balanced best interests of the State. At whatever
point Hyder becomes part of an organized borough, DCCED, DEED, the KGB, and the
LBC* are on record that it should be part of the KGB.

B. Criticisms

With regard to comments that DCCED failed to summarize and respond to each
comment or brief filed in response to notice of the Petition, DCCED replies as follows.

DEED’s letter is dated August 22, 2007.

The LBC’s definition of the Model Borough Boundaries for the KGB includes Hyder in the boundaries;
and, in 1999, the Commission rejected a KGB annexation proposal because it did not include Hyder
in the proposed boundaries.
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There is no per se “requirement” that DCCED summarize or rejoin every comment or
brief filed in response to a petition. In fact, 3 AAC 110.530(a) requires only the following
regarding a preliminary report by DCCED: “The department shall investigate and
analyze a petition filed with the department under this chapter, and shall submit to the
commission a written report of its findings with recommendations regarding the petition.”
Subsection (d) of 3 AAC 110.530 requires that: “In its final written report with
recommendations, the department shall consider timely submitted written comments
addressing the preliminary report . . . (emphasis added).” Again, there is no
“requirement” that each comment be summarized and individually analyzed.®

Nonetheless, in order to give significance to the requirements of public notice and
providing for a period of public comment, DCCED always analyzes and considers every
comment and brief filed in response to notice of a petition. DCCED’s Preliminary
Report broadly addressed all concerns when making its findings, conclusions, and
recommendation. Moreover, DCCED believes the Petitioner's Reply Brief to Written
Comments and Responsive Briefs cogently responded to the comments and briefs.

If workload constraints permit, DCCED does summarize and respond to comments.
However, in this case, such constraints did not permit the performance of that particular
task. In Appendix D to this Final Report, DCCED has outlined the major activities of the
LBC and its staff from February 2006 - the date of submission of the KGB annexation
petition - to the present. DCCED believes that outline adequately demonstrates that the
workload of the LBC and its staff during this period was extremely heavy given the very
limited size of staff, the volunteer nature of the Commission, and the recent appointment
of three new members to the LBC. Nonetheless, that workload did not prevent DCCED
from fulfilling its duty to evaluate the proposal and make appropriate recommendations
to the LBC.

DCCED has seriously considered the criticisms and assures all interested persons that
in every boundary-change proceeding, the merits of the petition, all comments and
briefs, and the law are considered and scrutinized. The fact that a commentor,
respondent, or even a petitioner does not like a finding, conclusion, or recommendation
that is counter to the desire of that person does not mean that DCCED did not seriously
consider the merits of the arguments.

With regard to LBC decisions, the Alaska Supreme Court has found that there is no requirement that
the Commission set out “findings of fact” when making a boundary-change determination. The Court
asserted that as long as it can determine the basis of the Commission’s decision and that its
proceedings are consistent with sound principles of administrative law, the Court will uphold the LBC
decision. That logic is obviously applicable to reports prepared by staff to the LBC; i.e., DCCED.
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C. KGB Annexation Boundaries

1. Map

In its comments responding to the Preliminary Report, the City of Wrangell questioned
the accuracy of the map of Election District 2 on p. 13 with regard to the Cleveland
Peninsula. DCCED has reviewed the map as well as the minutes of the Alaska
Constitutional Convention which established the boundaries of Election District 2 for
Ketchikan. Those relevant minutes are from the sixty-fifth day of the Convention
(January 26, 1956), which reflect in pertinent part:

HELLENTHAL: . . .Then the next and last change is in Election District
No. 2. That would be on the first page of the description, the Ketchikan
Election District on the first page of the description, which is page 2 of
the paper. Now here we strike the following words: "Clarence Strait
and Ernest Sound". They appear in the second and third lines of the
description. Strike the words Clarence Strait and Ernest Sound" and
substitute these words for them? "Burroughs Bay and the east side of
Clarence Strait". | will repeat: B-u-r-r-o-u-g-h-s, "Burroughs Bay and
the east side of Clarence Strait"; and then a little further on in the same
section, strike the words "that area drained by Bradfield Canal and its
tributaries". | will repeat: strike the words "that area drained by
Bradfield Canal and its tributaries” and substitute "Lemesurier Point";
and | will spell Lemesurier. It is L-e-m-e-s-u-r-i-e-r.° And this change--

UNIDENTIFIED DELEGATE: Is that Lemesurier Island?

HELLENTHAL: Lemesurier Point. Now these changes in Election
District No. 2 merely make the line that was on the map conform to the
actual reality. They were prompted by an observation made by Senator
Nolan, checked by the Bureau of Mines people. They are no
deviations from the lines that were shown on the map that was before

you when the matter was discussed. . . .

Proceedings of the Constitutional Convention at 3170 -3171 (1956).”

Meyers Chuck is on the Clarence Strait side of Lemesurier Point.

Reflecting those changes in the provisions of Election District No. 2 and using legislative drafting style
(insertions are underlined and in bold; deletions are capitalized and bracketed), the revised provisions
read:

Ketchikan: That area of the mainland drained by streams flowing into Revillagigedo
Channel, Behm Canal, Burroughs Bay, and east side of Clarence Strait [CLARENCE

Footnote continued on next page.
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With those changes, Election District No. 2 read:

2. Ketchikan: That area of the mainland drained by streams flowing
into Revillagigedo Channel, Behm Canal, Burroughs Bay, and east
side of Clarence Strait from the southernmost point of the Alaska-
British Columbia boundary line to and including Lemesurier Point; and
those islands south of Ernest Sound and east of Clarence Strait,
including Revillagigedo, Gravina, Annette, and Duke Islands, and other
adjacent smaller islands.

In establishing the initial election districts, the Framers of the Alaska Constitution were
most particularly interested in watersheds and the topography of an area as well as its
population. On the fiftieth day of the Convention (January 11, 1956), the following
statement was made by Delegate John Hellenthal, Chairman of the Committee on
Suffrage, Elections, and Apportionment:

Now in this map -- the reason for that map, the prime reason, is to
show the delegates the watersheds of Alaska and their
connection with these ... election districts. The map that you
have ... shows it beautifully and adequately. And | think that any
determination of the boundaries of these districts hinges upon seeing
them in relation to the topography of the future State.

Proceedings of the Constitutional Convention at 1837 (1956) (emphasis added).

DCCED reviewed the Election District No. 2 map in its Preliminary Report and
concluded that it did not accurately reflect the boundaries of Election District as
contemplated by the Framers and the provisions set out for Ketchikan in article XIV,
section 3 of the Constitution of the State of Alaska. Giving particular attention to the
watershed and topography on the Cleveland Peninsula, DCCED believes the following
map accurately depicts the boundaries of Election District No. 2. A map of the original
Election Districts adopted by the Constitutional Convention is included as Appendix E to
this Final Report.

Footnote continued from previous page.

STRAIT AND ERNEST SOUND] from the southernmost point of the Alaska-British
Columbia boundary line to and including Lemesurier Point [THAT AREA DRAINED BY
BRADFIELD CANAL AND ITS TRIBUTARIES]; and those islands south of Ernest Sound
and east of Clarence Strait, including Revillagigedo, Gravina, Annette, and Duke Islands,
and other adjacent smaller islands.




Final Report to the LBC Regarding the Petition for Annexation of Approximately 4,701 Square Miles to the Ketchikan Gateway Borough

Election District 2 as Designated in
Sec. 3, Art. XIV, of the State Constitution
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See above map for detail
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D Election District 2 (1956
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Figure 2 - Election District 2, 1956
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There has also been assertions made the Lemesurier Point is only simply a specific
point at the extreme extension of land around which water flows. That interpretation of
is nonsensical given the Framers’ specific inclusion of Lemesurier Point. It would be
absurd to include only the tip of the point when the plain language of the provision
states, “to and including Lemesurier Point.” It is the whole peninsula, not just the tip. A
map of Lemesurier Point is included below as a frame of reference.

Lemesurier Point

0 01503 0.6 0.9 1.2
& e ey e Viles

Map Source:
Craig (D 1) Alaska (2000)
Craig (C- 1), Alaska (1950 rewsed 1993)

See above map for detail

Figure 3 - USGS Map of Lemesurier Point
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2. Meyers Chuck and Union Bay

A significant number of comments related to the
proposed inclusion of Meyers Chuck and Union
bay in the KGB boundaries. While residents of the
Meyers Chuck/Union Bay area initially argued for
their inclusion in the proposed Wrangell borough
rather than the KGB, the latest comments assert
the preference for the Meyers Chuck/Union Bay
area be allowed to be an enclave similar to what is
proposed for Hyder. To DCCED, the rationale for
Hyder’s being an enclave in the short-term simply
is not applicable to the Meyers Chuck/Union Bay
area. The KGB Petition and reply brief;> DCCED’s
Preliminary Report; the LBC’s Model Borough
Boundary study; and its 1999 decision mandating
the KGB’s inclusion of Meyers Chuck, Union Bay,
and Hyder in its boundaries manifestly
demonstrate the close ties between those areas
and the KGB. While an acceptable argument for a
short-term exclusion of Hyder from those
boundaries has been made, such a case is not
supportable for Meyers Chuck and Union Bay,

Ketchikan Gateway
Model Borough Boundaries

Model Borgugh Boundamries|

Existing Borough Boundsrlas

Figure 4 - KGB Model Borough Boundaries

which have amply demonstrated historic ties to the Ketchikan area, from pre-statehood
to today. DCCED strongly disagrees with the assertion that Meyers Chuck /Union Bay
presents a stronger case for “enclave status” than does Hyder. It is clearly unsupported

by the facts.

L With regard to the statements that the Meyers Chuck/Union Bay
¥ i = . . H »9

area has only one use: “single family residential”™ and that there
are no “public facilities” in the Meyers Chuck/Union bay” area,
DCCED points out that there is a U.S. Post Office which receives

- weekly mail pick-up and deliveries from Ketchikan and that there
e | is a well-used State-owned and maintained seaplane base and

=l dock at Meyers Chuck.

DCCED also believes that the KGB comments filed in response to the notice of the Wrangell borough

incorporation more accurately reflect the community of interest between Meyers Chuck and Union
Bay than do comments made by supporters of Meyers Chuck being in the Wrangell borough. A copy
of those KGB comments is included in this report as Appendix F.

10

August 31, 2007, comments from Meyers Chuck Community Association.
According to the Alaska Department of Transportation and Public Facilities (DOTPF), when an area

with State-owned docks or harbors (such as Meyers Chuck) is included in a municipality, it is a

Footnote continued on next page.
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Meyers Chuck Seaplane (84K)
Meyers Chuck, &Iﬂska
55°44.38" N / 132 “15.30° W

. ?;:T;I; [Field Elevation 00]

Seaplane
[ Float
\

,

10 JUMN 2004

Figure 5 - Meyers Chuck Seaplane Float Facility Map

Footnote continued from previous page.

priority of the State to transfer those facilities to the municipality. (DCCED telephone conversation
with Michael Lukshin, Engineer/Architect IV, DOTPF, September 25, 2007.)

10—
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A search of the Internet returns hundreds of hits relating to travelogues of persons
visiting Meyers Chuck.

In Coast Pilot 8,"" Meyers Chuck is described as follows;

Meyers Chuck, a small harbor with good anchorage for small craft, is
about 1.6 miles SE of Lemesurier Point (55°45.9'N., 132°16.9'W.) and
immediately E of Meyers Island. A light is on the N side of the island.
The harbor is entered between the light and a buoy that marks the end
of the reef that extends SE of the small island NNW of Meyers Island.
Meyers Chuck is a small settlement along the E shore of the harbor.
The lighted microwave tower at the settlement is visible from
Clearance Strait.

A State-operated float with about 384 feet (117 m) of berthing space
and a reported depth of 12 feet (3.6 m) alongside the NE end, and 25
feet (7.6 m) alongside the rest is at the NE side of the harbor; a
seaplane float extends NW from the float near the approach pier. Care
should be taken to avoid the reef that bares about 25 feet (7.6 m) NW
of the head of the approach pier. A private float, S of the State float,
has gasoline and diesel fuel; water is available in an emergency. A 56-
foot (17 m) boat grid is available just inside the State-operated float.
Limited amounts of provisions can be obtained at the store at the head
of the private float.

A State-operated radiotelephone is at the residence next to the store.
A telephone is outside the store.'? Seaplane transportation to
Ketchikan is available upon request. A supply and mail boat from
Ketchikan calls weekly at Meyers Chuck.

Anchorage for small craft can also be had in the narrow arm between
Meyers Chuck and the mainland. This arm, however, freezes over in
the winter and the outer harbor does not.

Coast Pilot 8, p. 178.

The facts amply demonstrate that the Meyers Chuck/Union Bay area is definitely not
just a “single family residential” area.

" 2007 (29‘“) Edition, National Oceanic and atmospheric Administration (NOAA).

According to information received from Alaska Telephone Company through the Regulatory
Commission of Alaska, the utility has 17 customers and 24 telephone lines in Meyers Chuck. (E-mail
from RCA, October 4, 2007.)

12
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3. Effect of KGB Annexation on Education Funding in Unorganized Borough

The City of Craig and the Prince of Wales Community Advisory Council advocate
rejection of the KGB annexation proposal on numerous grounds, which have been
addressed either by the Petitioner in its reply brief, or in the Preliminary Report. There
is one issue, however, that warrants further addressing here. That is the effect that
KGB’s annexation; which will result in the KGB receiving more in National Forest
Receipts (NFRs) and the surrounding areas receiving less, will have on education
funding in southeast Alaska and the other educational facilities in the area - schools
operated by first-class and home-rule cities and Regional Educational Attendance Areas
(REAAS).

It is a given that the growth of borough government in Alaska will have an effect on each
first-class and home-rule city and REAA in the area of such borough growth, most
particularly in southeast Alaska because
The Commission rejects the notion that State policy of the loss of NFRs. That fact, however,
positions concerning borough incorporation and is not a bar to the development of
annexation should be driven by the financial borough incorporation or annexation. It
considerations such . . . [as] National Forest Receipt is one factor that must be considered in

and Payments in Lieu of Taxes programs [which] are . .
ephemeral — in a few years those programs may consultation with the DEED and when

operate in a significantly different manner or may no considering of the best interests of the

longer exist. In contrast, the formation of a borough State. Moreover, the LBC has expressly
or the extension of a borough over a large area is a rejected this argument as a reason to
much more permanent action. . deny annexation.” For more detail
LBC 7999 Statement of Decision. — reqarding this issue, see pp. 93-98 of the
Preliminary Report.

A goal of the Framers of Alaska’s Constitution was the creation and growth of regional
governments. The State is required to provide education in the state and must see to
financing of such. Where there is a diminution, such as here, from a portion of NFRs
being redistributed to the KGB from the other school districts in the area, the State is
still required to finance education in those school districts in accordance with the
formula for education funding. The State, in turn, will require the KGB to provide
additional support for its schools in the form of the four-mill-equivalent levy on the value
of taxable property in the newly expanded boundaries of the borough.

These arguments, of course, will apply to the proposed incorporation of a 3,465-square-
mile Wrangell borough and prospective incorporation of a 4,450-square-mile Petersburg
borough. The position of DCCED with regard to the effect on NFRs on education
funding in those areas will be the same.

3 KGB annexation proceeding, LBC 1999 Statement of Decision, p. 12.

—14—
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Proposed Wrangell Borough
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Figure 8 - Proposed Wrangell Borough
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Petersburg Borough Boundary
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Figure 9 - Proposed Petersburg Borough
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Further, DCCED notes the discussion above that DEED is not opposed to the KGB
annexation proposal.

4. The MIC and Duke Island

The MIC opposes the KGB annexation only to the extent it seeks to include Duke Island
and surrounding waters in the boundaries of the KGB.

Under federal law, the Annette Island Reserve has the right to pursue
expansion of its reservation boundaries through the U.S. Congress.
Inevitably, such federal action may require some type of corresponding
state action although it is not clear what that might be. Pursuit of an
expanded reservation could happen regardless of whether or not the
territory is in the unorganized borough or the organized borough of
Ketchikan.

It is not exactly clear how the Borough’'s annexation proposal would
exacerbate the “economic crisis” on Annette Island other than reducing
somewhat a share of timber receipts for schools. Rather, the Borough
would suggest the economic health of Annette will only continue to
strengthen as planned ferry improvements to the island and Ketchikan
are built in the near future.

There are a number of locations in the existing borough that have
strong indigenous cultural and historic values. The borough believes
that the inclusion of the Duke Island area would be consistent with
other similar areas in the existing borough. In addition, Duke Island is a
minerally rich area that has the potential for development in the future
depending upon the outcome of current exploration efforts. If
developed, the mining would likely be serviced out of Ketchikan just
like the current exploration efforts. Due to the cultural sensitivity of the
island, it is also likely that personnel would be stationed in Ketchikan
and transported to the island in the event of mining operations there.

With respect to fishing rights, the comments appear somewhat
contradictory. On one hand, the comments recognize that Ketchikan
harvests resources in the area and that this harvest needs to be
protected if annexed to Annette Island. On the other hand, the
comments also suggest that the need for the expansion of the Annette
Island Reserve is to stabilize its economy. . . by increasing “...the area
of its sovereign reserved rights, particularly in regard to the fishing
rights that would accompany the expanded Reserve boundary.” In
summary, there is a long history of shared use of this area by Reserve
residents and commercial and sport fisheries based in Ketchikan that
only further underscores the share[d] community of interests in this
area

KGB Reply Brief to Written Comments and Responsive Briefs, pp. 30 - 31.
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As noted above in the Criticisms section, DCCED carefully considered all comments
and briefs. DCCED fully agreed with the Petitioner’s statements in its Reply Brief with
regard to the MIC and Duke Island.

Map 11. Ketchikan

Figure 10 - Technical Paper No. 256 by Brian L. Davis, Geographic Patterns of Seal Hunting in Southeast Alaska,
1992-94, Alaska Department of Fish and Game, Division of Subsistence, September 1999, p. A-11.
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Duke Island and its surrounding waters have historically been part of the greater
Ketchikan area and its inhabitants since long before statehood. The island and its
waters were not included in the area of the Annette Islands Reserve when it was
created in 1891 or in the 1937 affirmation of the Secretary of the Interior regarding the
waters surrounding the Reserve. Moreover, Duke Island was noted as among those
specifically excluded from the reservation during a 1993 Interior Board of Land Appeals
dealing with the territory and waters of the Annette Islands Reserve. A copy of that
opinion (127 IBLA 1 (July 12, 1993.)) is included with this report as Appendix G.

DCCED has confirmed that the MIC filed a request with the Secretary of the Interior on
September 11, 2007, to expand the Reserve boundaries. '* The process to expand
reservation boundaries is set out in 25 CFR Part 151. Among other things, once a
request has been filed, the Secretary of Interior must notify the state and local
governments having regulatory jurisdiction over the land to be acquired. According to
the Alaska Attorney General’s Office, it has not seen any communication from the
Secretary of Interior regarding the MIC’s request.

The fact that the MIC has requested to expand its boundaries does not mean that it is a
foregone conclusion. The process for such expansion could take several years.
Moreover, the fact that Duke Island might be part of the KGB does not foreclose the
Island’s being part of the Reserve if the MIC’s request is granted. In addition, there is a
two-year transition period for the KGB to extend borough services into the area
annexed, thus minimizing any perceived difficulties of removing Duke Island properties
from KGB tax and service rolls if the reservations boundaries are expanded to include
Duke Island. Reservation boundaries inside county boundaries are common throughout
the United States.

DCCED opposes the MIC’s request that Duke Island and its surrounding waters be
excluded from the KGB annexation. If the MIC’s expansion request is not granted by
the Secretary of Interior, the area would be an enclave.' If the MIC’s request is granted
and its reservation is thereby expanded, primary jurisdiction over Duke Island would
most likely shift to MIC and the federal government, although the State and KGB may
be able to exercise some authority over on-reservation activities in some circumstances.
Rather than prejudge any determination by the Secretary of the Interior, DCCED
believes it is more appropriate to include Duke Island and its surrounding waters in the
KGB at this time and to let the MIC’s off-reservation acquisition request pursue its way
through the appropriate federal process.

'* DcceED telephone conversation with Greg Argel, Northwest Regional Realty Officer, Bureau of Indian

Affairs, Department of Interior, Portland, Oregon. September 27, 2007.

15 Assuming, of course, that the KGB’s annexation proposal is approved by the LBC.
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Part Ill. Final Findings, Conclusions, and
Recommendation

In its Preliminary Report, DCCED concluded that the Petition satisfies all legal
standards applicable to the pending annexation proposal. Those include article X,
sections 1 and 3 of the Alaska Constitution, AS 29.06.040; 3 AAC110.160 — 3 AAC
110.210, and 3 AAC 110.900 — 3 AAC110.990; and provisions of the federal Voting
Rights Act. Thus, DCCED recommended that the Petition be approved without
amendment or condition. A synopsis of DCCED’s findings, conclusions, and
recommendation set out in its Preliminary Report is provided below.

A. Findings

The following summarizes the findings reached by DCCED in its analysis and
investigation of the KGB proposal for annexation:

= the KGB annexation proposal provides for maximum local self-
government in accordance with article X, section 1 of the Alaska
Constitution;

= the KGB annexation proposal comports with the minimum-number-of-
local-government-units constraint in article X, section 1of the Alaska
Constitution;

» the KGB annexation proposal satisfies the standards set out in article X,
section 3 of the Alaska Constitution and 3 AAC 110.160(a);

» the KGB annexation proposal satisfies the standards set out in 3 AAC
110.160(b);

= the population within the proposed expanded KGB boundaries is
sufficiently large and stable to support the resulting borough;

= the economy within the proposed borough boundaries includes the human
and financial resources necessary to provide borough services on an
efficient, cost-effective level,

= the proposed new boundaries of the borough conform generally to natural
geography; include all land and water necessary to provide the full
development of essential borough services on an efficient, cost-effective
level; and are otherwise proper;
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= the proposed annexation is in the best interests of the State;

= several of the circumstances set out in 3 AAC 110.200 exist with regard to
the ending KGB legislative-review annexation;

= a proper plan for the orderly transition to borough government has been
provided; and

= annexation will not deny any person enjoyment of any civil or political right
because of race, color, creed, sex, or national origin, and will not violate
the federal Voting Rights Act.

Included as Appendix H to this report, is a segment from a publication by the
Southeast Conference relating to regional facilities in southeast Alaska. The
data contained in that publication reflects the status of Ketchikan as a regional
center for retail, medical, business, transportation, and other services. For
example, the document sets out the following with regard to regional health care
facilities:

Regional Health Care Facilities®
The health care facilities in the region are as follows.

Hospitals:

Ketchikan General Hospital - 46 beds

Sitka Community Hospital - 13 beds
SEARHC Hospital (Sitka) - 64 beds

Bartlett Memorial Hospital (Juneau) - 56 beds.

Medical Centers (resident doctors):

Petersburg Medical Center (14 beds)
Wrangell Medical Center (8 beds)
Craig Clinic (outpatient)

Haines Clinic (outpatient)

'® SE Alaska Regional Facilities and Services, p.6.
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The document also reflects the following with regard to regional ship-repair
facilities vis-a-vis Ketchikan and Wrangell:

Regional Ship Repair Facilities'’

Southeast Alaska has several boat haul-out and repair facilities. . . .

Ketchikan:

e 50-ton lift

e 200-ton marine railway

e Dry dock for ships up to 10,000 tons
e Full shipbuilding and repair services

Wrangell:

¢ 130-ton marine railway
e 150-ton lift and uplands work yard

DCCED reaffirms the findings set out in its Preliminary Report.

B. Conclusions®®

The following are the conclusions reached by DCCED that the Petition meets all
requisite standards governing annexation by the legislative-review method:

The Delegates who authored the Local Government Article of the Alaska
Constitution strived to create an effective structure for “democratic self-
government below the state level.” They constructed broad constitutional
provisions for local government in a manner that, in the words of the Local
Government Committee, “the interests and welfare of all concerned” would be
guarded “in a framework which will foster orderly development and prevent
the abuses of duplication and overlapping of taxing entities.” Article X,
section 1 of Alaska’s Constitution promotes those ideals and encourages the
extension of borough government through incorporation and annexation. Itis
DCCED'’s view that Article X, section 1 should be read to uphold LBC
decisions approving any borough incorporation and annexation that meets the
reasonable-basis test. Boroughs are meant to provide local government for
regions as well as localities and encompass lands with no present municipal

17
18

Id.,p.7.
The references to “Part” in this subsection are to those in the Preliminary Report.
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use. In light of these facts, DCCED takes the view that the KGB annexation
proposal provides for maximum local self-government in accordance with
article X, section 1 of the Alaska Constitution.

e Article X, section 1 of Alaska’s Constitution also promotes boroughs that
embrace large and natural regions, in part, to avoid too many boroughs.
Currently, the boundaries of the KGB encompass the second-smallest area of
any organized borough. The KGB annexation proposal would significantly
increase the size of the area within the KGB. The 1963 Legislature
determined that the appropriate boundaries of the KGB were more on the
order of those currently proposed. Given those and other facts outlined in
Part Il, DCCED reaches the conclusion that the annexation proposal
comports with the minimum-number-of-local-government-units constraint in
article X, section 1of the Alaska Constitution.

e Article X, section 3 of Alaska’s Constitution mandates that each borough
embrace an area and population with common interests to the maximum
degree possible. Moreover, 3 AAC 110.160(a) allows annexation of an area
if, on a scale suitable for borough government, the post-annexation
boundaries of the borough would embrace a population that is interrelated
and integrated with respect to social, cultural, and economic characteristics
and activities. In the context of boroughs embracing large and natural
regions, the large area and small population proposed for annexation have
many interests in common with the area and population within the existing
boundaries of the KGB. Based on the evidence in this proceeding, DCCED
concludes that the KGB annexation proposal satisfies the standards set out in
article X, section 3 of the Alaska Constitution and 3 AAC 110.160(a).

e Again, in the context of large and natural regions, the communications media
and transportation facilities in the proposed expanded boundaries of the KGB
allow for the level of communications and exchange necessary to develop an
integrated borough government. DCCED concludes from those
circumstances that the KGB annexation proposal satisfies the standards set
out in 3 AAC 110.160(b).

e Based on the most current available data, the population of the KGB is
63 percent greater than the median population of all organized boroughs in
Alaska. The population density of the KGB is the fourth highest of among the
sixteen organized boroughs in Alaska. Although the proposed annexation
would quadruple the amount of land within the KGB and increase its
population by only one-tenth of 1 percent, the proposed expanded KGB would
still have a population density greater than nine of Alaska’s sixteen organized
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boroughs.' While the KGB experienced a moderate population downturn
from 1996 - 2004, its population has increased in the past two years. Based
on the facts outlined in Part |l of this report, DCCED concludes that the size
and stability of the population within the proposed new boundaries of the KGB
are sufficient to support the proposed expanded borough and that the
standard set out in 3 AAC 110.170 is satisfied.

e |n DCCED'’s view, the KGB annexation proposal is fiscally sound considering
the reasonably anticipated functions, expenses, and income of the KGB in the
area proposed for annexation; the ability of the KGB to generate and collect
local revenue; and the feasibility and plausibility of the KGB’s anticipated
operating and capital budgets. Moreover, the economic base, property
valuations, land use, existing and reasonably anticipated development, and
personal income in the KGB proposed expanded boundaries demonstrate
that the economy in the greater Ketchikan region is capable of supporting the
proposed expanded borough government. Furthermore, there are sufficient
employable persons to serve the needs of the proposed expanded borough.
DCCED concludes, therefore, that the standard set out in 3 AAC 110.180
regarding the human and financial resources is fully satisfied by the Petition.

¢ In the context of the boundary standard in 3 AAC 110.190, DCCED examined
land use and ownership patterns, population density patterns, existing and
reasonably anticipated transportation patterns and facilities, natural
geographical features and environmental factors, model borough boundaries,
and other factors. It is evident to DCCED that the proposed new boundaries
of the KGB conform generally to natural geography, include all land and water
necessary to provide the full development of essential borough services on an
efficient and cost-effective level, and are otherwise proper. DCCED
recognizes, of course, that the KGB annexation proposal would create a 205-
square mile enclave in and around Hyder. Based on the discussion in Part Il,
DCCED finds that such an enclave would not result in inefficient, cost-
ineffective service delivery in the near-term. However, if a Prince of Wales
Island Borough were formed, the enclave would become a small remnant of
the Southeast Island REAA. At that point, the enclave should be annexed to
the KGB. Lastly, it is noted that the proposed expanded boundaries of the
KGB do not overlap the boundaries of an existing organized borough. In
DCCED'’s view, the KGB proposal satisfies the boundary standard set out in
3 AAC 110.190.

e An annexation proposal may only be approved if the LBC finds that it serves
the best interests of the State. Examination of that standard by DCCED

19 With the incorporation of Skagway as a borough, there are now 17 organized boroughs in Alaska.
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included consideration of the constitutional principles of maximum local self-
government and minimum numbers of local government units. DCCED’s
review also addressed the manner in which annexation will relieve the State
of Alaska of the responsibility of providing local services and how annexation
will result in broad policy benefit to the public statewide. While the KGB
annexation would have some adverse fiscal impacts on communities in the
unorganized borough, the LBC has repeatedly indicated that such
circumstances are not relevant in terms of the applicable standards and are
no basis to deny the proposal. Based on these facts, DCCED takes the view
that the standard set out in AS 29.06.040 and 3 AAC 110.195 regarding the
best interests of the State is satisfied.

e The provisions of 3 AAC 110.200 allow a legislative review annexation if
certain circumstances exist. Among those are several that DCCED finds to
be evident. For example, the area proposed for annexation manifests a
reasonable need for borough government that can be met most efficiently and
effectively by the KGB. Additionally, in a general sense, residents and
property owners within the area proposed for annexation receive, or may be
reasonably expected to receive, directly or indirectly, the benefit of borough
government without commensurate tax contributions. Annexation of the area
will also enable the KGB to plan and control reasonably anticipated growth or
development in the area that otherwise may adversely affect the area and
population within the KGB. Moreover, annexation of the area will promote
maximum local self-government with a minimum number of government units.
Annexation of the area will also enhance the extent to which the KGB meets
the legal standards for borough incorporation. Lastly, specific policies set out
in the Constitution of the State of Alaska are best served through annexation
of the area by the legislative review process. Given its findings, DCCED
concludes that the standard set out in 3 AAC 110.200 is satisfied.

e The Petition presents a seven-page transition plan that demonstrates KGB’s
capacity to extend borough services into the area proposed for annexation in
the shortest practicable time after annexation. The document includes a
practical plan for the assumption of all relevant and appropriate powers,
duties, rights, and functions presently exercised by Southeast Island REAA
and the State of Alaska. Given those circumstances, DCCED concludes that
a proper plan for the orderly transition to borough government has been
provided in accordance with 3 AAC 110.900.

e DCCED finds no evidence in this proceeding to indicate that the KGB
annexation proposal proposed will have the purpose or effect of
discriminating based on race, color, creed, sex, or national origin. Nothing
suggests that the proposed annexation will have a retrogressive purpose or
effect with regard to any civil or political right, including voting rights, because
of race, color, creed, sex, or national origin. No minority-language groups
covered by the federal Voting Rights Act exist in the area proposed for
annexation. Even if such groups existed in the area, there is no evidence to
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indicate that annexation will have the purpose or effect of discriminating
against a language minority group. Those facts led DCCED to conclude that
the standard set out in 3 AAC 110.910 is satisfied and that the proposed

annexation does not violate any provision of the federal Voting Rights Act.?

DCCED reaffirms those conclusions.

C. Recommendations

Based on its analyses, findings, and conclusions, DCCED recommended that the LBC
approve KGB’s annexation proposal without condition or amendment. DCCED
reaffirms those analyses, findings, and conclusions and recommends that KGB’s
annexation proposal be approved by the LBC without condition or amendment.

20 preliminary Report, pp. 114 -117 (footnotes omitted).
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Part IV. Scheduling and Notice of
November 6, 2007, LBC Hearing and
Decisional Meeting

The LBC will conduct a public hearing in Ketchikan regarding the KGB’s annexation
proposal. The hearing is scheduled to be held in the City of Ketchikan’s Council
Chambers on Tuesday, November 6, 2007, beginning at 9 a.m. The LBC has
scheduled a decisional meeting under 3 AAC 110.570 to act on the Petition.?’

Formal notice of the hearing and decisional meeting has been given by DCCED under
3 AAC 110.550. Arrangements have been made for publication of the notice as a
display advertisement in the Ketchikan Daily News on October 5, 19, and 26, 2007; in
the Island News on October 15, 22, and 29; and in the Wrangell Sentinel on October 11,
18, and 25, 2007.

State of Alaska
Local Boundary Commission (LBC)

Notice of Public Hearing and Decisional Meeting Regarding
the Ketchikan Gateway Borough Annexation Proposal

On the date and at the time and place noted below, the LBC will meet to convene a public hearing
under 3 AAC 110560 regarding the proposal to annex an estimated 4,701 square-miles to the
Ketchikan Gateway Borough (KGB). The proposed area includes the KGB model boundaries, defined under
3 AAC 110.990(9), with the exception of approximately 205 square miles surrounding and including the
community of Hyder. The Annette Islands Reserve is not within the KGB model boundaries.

Tuesday, November 6, 2007 - 9 a.m.
City of Ketchikan Council Chambers
334 Front Street, Ketchikan, Alaska

The LBC will convene a decisional meeting under 3 AAC 110.570 to act on the proposal as noted
below

Wednesday, November 7, 2007 - 10 a.m.
City of Ketchikan Council Chambers
334 Front Street, Ketchikan, Alaska

The hearing agenda and information concerning the hearing, decisional meeting, and other
aspects of the annexation proposal may be obtained from

LBC Staff
Department of Commerce, Community, and Economic Development
550 West Seventh Avenue, Suite 1770
Anchorage, Alaska 99501-3510

Telephone: (907) 269-4501
Fax: (907) 269-4539
E-mail: LBC@alaska.gov

To view the proposed agenda online, click on the Notices link on the LBC Website at
http//www.commerce.state.ak us/dca/ibc/ibe.htm and select the November 6, 2007, LBC Public
Meeting, or call 307-269-4501 and request that a copy be mailed or faxed to you

Persons interested in receiving future LBC notices by electronic mail may subscribe to the LBC
notice list service by visiting the LBC Website set out above, clicking on the link to the LBC
Subseription Service, and following the instructions.

Teleconference sites for the proceedings may be added for the convenience of the public and/or
LBC members. Individuals with disabilities who need auxiliary aids, services, or special modifica-
tions to participate should contact LBC Staff.

21 At that meeting, the Commission will also act on the Petition to incorporate a Wrangell borough, a

proposal on which a hearing is scheduled for November 3, 2007, in Wrangell, Alaska.
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If the LBC concurs with DCCED's conclusions that the Petition meets all applicable legal
standards, the LBC may approve the Petition with or without condition and/or further
amendments.
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LOCAL BOUNDARY COMMISSION

STATE OF ALASKA E @ E v E

IN THE MATTER OF THE PETITION OF ) SEp 04 2007
THE KETCHIKAN GATEWAY BOROUGH )
FOR ANNEXATION OF 4,701 SQUARE MILES )

I ocal Boundary Commission

COMMENT OF THE CITY OF WRANGELL TO THE PRELIMINARY REPORT TO THE

LOCAL BOUNDARY COMMISSION REGARDING THE PETITION FOR ANNEXATION
OF THE KETCHIKAN GATEWAY BOROUGH

The June 30, 2007 DCCED Preliminary Report (the “Report”) regarding the KGB
annexation petition is inadequate in its analysis and discussion of the overlapping
territory sought by both the Petition for Incorporation of the City and Borough of
Wrangell and by the KGB annexation Petition. The disputed territory is the western part
of the Cleveland Peninsula, specifically that part of the Peninsula which drains west into
Clarence Strait or Ernest Sound, down to and including Meyers Chuck.

The overlapping territory of these competing petitions is of course not the only
matter which needed to be addressed in the DCCED Preliminary Report on the
annexation, which must address all issues presented by the annexation petition.
However, the conflicting contentions between Wrangell and Ketchikan as to which
community has the greater connections with the disputed Cleveland Peninsula area was
easily the greatest focus of public comment, and of a responsive brief filed by
Wrangell'. Yet, the Report (1) examines the disputed territory issues only in the most
superficial terms; (2) largely accepts Ketchikan's fimited contentions at face value,
without critical examination; (3) ignores substantial evidence supplied by the City of

' Wrangell's interest in including Meyers Chuck/Union Bay and the western Cleveland Peninsula
in the proposed Wrangell borough is not primarily related to the “two- community” issue created
by LBC regulations. The two-community regulation was at most a regulatory presumption at 3
AAC 110.045(b), now repealed (pending Department of Law Review) by the LBC in its April 30,
2007 final decision to adopt regulation amendments. While DCCED’s Preliminary Report notes
(p.3) that these modified regulations are not retroactive, it acknowledges that the newly adopted
regulations express the LBC's current policy views with respect to borough boundary issues.
Although the Commission has now determined that borough approval should not be based upon
inclusion of multiple communities, such that Wrangell's inciusion of Meyers Chuck/Union Bay is
not essential for this purpose, Wrangell nevertheless seeks to include the western Cleveland
Peninsula because of its greater connections with this area and the desire of local residents in
Mevers Chuck/Union Bay to be included in a Wrangeli, not Ketchikan, borough.



Wrangell and public comment from Meyers Chuck/Union Bay residents, which
specifically rebutted Ketchikan's contentions; (4) presents misleading information
concerning Ketchikan's connections with the eastemn half of the Cleveland Peninsula in
a manner which erroneously implies strong Ketchikan connections with the entire
Peninsula, including the disputed western portion sought by the Wrangell petition; and
(5) places substantial reliance upon an erroneous description, and accompanying map,
of the boundaries of Election District 2, as described in the Alaska Constitution and as
utilized in the 1963 Mandatory Borough Act, when in fact the relevant western boundary
of that district actually conforms nearly identically to the proposed Wrangell Borough
boundary, rather than to the KGB's. The Report attaches maps of current election
districts and NOAA weather service zones, both of which the Department acknowledges
to be poor sources for Borough boundaries, yet fails to note the boundaries identified by
ADF&G for game management units, commercial fishing districts and the Ketchikan
Non-Subsistence Area, which support Wrangell's, rather than Ketchikan's asserted
boundaries. The Report also incorrectly describes the boundaries of the Outer
Ketchikan Census Subarea as including Union Bay, which it does not. These omissions
and misstatements are discussed at greater length below.

The Report’s failure to discuss and address the extensive public comment and
the responsive briefing filed is somewhat puzziing. While a regulation (3 AAC 110.530)
charges the department with the duty to “investigate and analyze” a proposed
annexation and to prepare a preliminary report of its findings and recommendations, this
step comes only after annexation procedures call for the taking of public comments and
for the filing of any briefs responsive to the annexation petition. The obvious intention
here is that public comments and responsive briefs will be addressed, anaiyzed, and
taken into account (even if rejected) in the Department’s later preliminary report. That
has not been done in this case.

The DCCED Report fails to disclose the existence and content of extensive
public comments opposing KGB annexation of the Meyers Chuck/Union Bay area. It
does not note the fact that the residents of Meyers Chuck and Union Bay unanimously
oppose annexation of this area into the KGB, but instead favor their inclusion into a

City of Wrangell's Comment to
Preliminary Report on KGB Annexation
Page 2 of 21



Wrangell Borough.2 The unanimous preference of Meyers Chuck/Union Bay residents
to be in a Wrangell Borough rather than in the KGB at a minimum merited