THE STATE
of Department of Commerce, Community,
ALASKA and Economic Development

GOVERNOR BILL WALKER ALCOHOL AND MARIJUANA CONTROL OFFICE

550 West 7th Ave, Suite 1600
Anchorage, AK 99501
Main: 907.269.0350

MEMORANDUM

TO: Robert Klein, Chair, and DATE: July 11, 2017
Members of the Board

FROM: Erika McConnell RE: Denali Arts Council #4897
Director, ABC Board Recreational Site

At the April 13, 2017, meeting, the Board voted to deny the renewal of the Denali Arts Council recreational
site license. The license was first issued in mid-2009. The Board had a discussion of how they have addressed
those recreational site licenses that are identified as not being compliant with AS 04.11.210. The Board noted
that the renewal application indicated lack of compliance with the statute. The Board noted that in the
previous application considered, the Board directed that the licensee be made aware that the Board assumes
the license is being used for competitive events. The Boatd briefly discussed The Alaska Club/The Summit
case. Ms. Milks reminded the Board that it is up to them on when and how the Board starts applying the

statute as written, but the Board must be consistent.

After the April 13, 2017, board meeting, Tom Manning sent an email to the board and staff requesting

reconsideration of the decision to deny the renewal of the Denali Arts Council license.

Ms. Colleen Love, Executive Director of the Denali Arts Council, provided a statement regarding her
organization’s qualifications for a recreational site license and requested an informal conference with me. We
spoke on the phone on May 17 and discussed contentious issue of recreational site licenses and what has
happened over the past 4-5 years. I emailed her the theatre license regulations, the ALJ/Board Decision on
The Summit, and the current draft of SB 76 (the Title 4 rewrite).

Sec. 04.11.210. Recreational site license.

(a) The holder of a recreational site license may sell beer and wine at a recreational site during and one hour
before and after a recreational event that is not a school event, for consumption on designated areas at the
site.

(b) The biennial fee for a recreational site license is $800.

(c) In this section, "recreational site" includes a location where baseball games, car races, hockey games, dog

sled racing events, or curling matches are regularly held during a season.

It should be noted that at the February 1, 2017, board meeting, the Board voted (4-1) to renew five
recreational site licenses that the Board determined did not meet the statute, with the message to those
licensees that this would be the last time they would be permitted to renew.
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As an aside, after reviewing the theatre license information, Ms. Love indicated to me that because their

venue is one room (a renovated aircraft hangar), patrons consume beverages in the viewing area and there is

no other place to send them to consume beverages. She concludes that Denali Arts Council would not meet

the requirements for a theatre license.

Recommendation:

Attachments:

While I have not had the benefit of hearing the Board’s discussions of this issue
over the last several years, I do find it difficult to conclude that AS 04.11.210 can
be interpreted so broadly as to cover theatres when the examples provided in the
plain language of the statute, although not an exhaustive list, are all sports related
and refer to activities being held during a season. This observation is informed by
the 2014 Legislative Audit and the OAH’s decision in the Alaska Club/Summit
case. In that case, the ALJ said that while the decision was the Board’s, “[i|n finding
that the preliminary decision eatlier this year to single out the Alaska Club was a
violation of equal protection, the Board undoes that violation and restores the level
playing field for Rec Site licensees. Going forward, the Board can apply its new,
more correct interpretation of AS 04.11.210 to all future renewal applications,
treating applicants the same.” The Board adopted this decision. The Board should
carefully consider whether its decision on this particular application will constitute
“going forward . . . .with its new, more correct interpretation . . . to all future
renewal applications.”

Note, too, that the regulations do provide for theatres to have alcoholic beverage
service before a performance and during intermission through the theatre license
option. Apparently Denali Arts Council has organized their space in such a way as
to permit consumption of alcoholic beverages in the audience viewing area (and
throughout the duration of a performance?), something that is not permitted at
other theatre license locations. (At least one movie theatre in Anchorage allows
consumption of alcoholic beverages in the audience viewing area due to having a
beverage dispensary license and a restaurant designation permit, which forbids
unaccompanied minors under the age of 16. I do not know whether or not Denali
Arts Council permits unaccompanied minors under the age of 16 to attend their
performances.)

Licensee statement of qualifications

April 13, 2017, Board Packet

Selected pages from 2014 Legislative Audit:
e  Summary
e  Dages relating to recreational site license recommendation
e Department response

e Board Chair response
Administrative Law Judge/ABC Board Decision on The Summit (#5004)
Public Comments



Denali Arts Council’s (DAC) position on why it should be allowed to continue to
hold a recreational site liquor license. Many investments and decisions have been
made according to DAC’s reliance on both statute and previous conversations with the
ABC. The loss of our liquor license would cause enormous financial loss to our
organization.

History of Recreational Site Designation and proposed changes relating to DAC

In 2009, when the Denali Arts Council (DAC) applied for it’s liquor license, a detailed
look was taken at the various types of designations. At the time, there existed a “theater”
license, but the statutory definition did not match the activities of DAC with regards to
alcoholic beverage service. DAC spoke with the ABC and both entities agreed that DAC
fit into the “Recreational Site” designation, due in part to it only serving alcohol during
recreational events and at no other time.

Around 2015, there was a review of AK Title 4 and some language was proposed to
change the name “recreational license” to “sporting event license”, in an attempt to define
recreation as solely sporting events. This was not adopted. There was also an attempt to
alter the definition of “recreational event” to include the word “competitive” in the
description of a recreational event. This was another attempt to restrict this type of
license to sporting events. Testimony was taken over this proposed change and the new
wording was not adopted, due to objections that recreational events be only defined as
competitive sporting events.

The Legislative Audit (page 11, pertaining to recommendation no. 4) quotes the statute
incorrectly. DAC relied on the statute itself, not the Legislative Audit, to determine our
eligibility.

The audit states, “According to AS.04.11.210(a), the holder of a recreational site license
may sell beer and wine at a recreational event during and on hour before and after
recreational events. AS 04.11.210(c) defines recreational events as baseball games, car
races, hockey games or curling matches regularly held during a season.

The actual statute is worded differently below.

Sec. 04.11.210. Recreational site license.

(a) The holder of a recreational site license may sell beer and wine at a recreational site
during and one hour before and after a recreational event that is not a school event, for
consumption on designated areas at the site.

(b) The biennial fee for a recreational site license is $800.

(c) In this section, "recreational site" includes a location where baseball games, car
races, hockey games, dog sled racing events, or curling matches are regularly held during
a season.

Merriam-Webster
Definition of “includes”
to comprise part of a whole or larger group.

Merriam-Webster
Definition of “recreation”
refreshment of strength and spirits after work; also : a means of refreshment or diversion

Denali Arts Council is a non-profit, tax-exempt, 501(c)3 organization.



Wikipedia: Definition of recreation

Recreation is an activity of leisure, leisure being discretionary time.[1] The "need to do
something for recreation” is an essential element of human biology and psychology.[2]
Recreational activities are often done for enjoyment, amusement, or pleasure and are
considered to be "fun".

This is an excerpt from The Park and Recreation Professional’s Handbook by Amy
R. Hurd and Denise M. Anderson

Defining leisure, play, and recreation provides us as leisure professionals with a strong
foundation for the programs, services, and facilities that we provide. While we might
disagree on the standard definition of leisure, play, or recreation, we are all concerned
with providing an experience for participants. Whether we work in the public, private
nonprofit, or commercial sector, all three concepts are driving forces behind the
experiences we provide. Table 1.1 outlines the basic definitions of leisure, play, and
recreation. (See Table 1.1)

Table 1.1 Definitions of Leisure, Play, and Recreation
Concept . Definition

Leisure as time Leisure is time free from obligations, work {paid and unpaid), and tasks required for existing
(sleeping, eating).

Leisure as activity | Leisure is a set of activities that people engage in during their free time—activities that are
not work oriented or that do not involve life maintenance tasks such as housecleaning or

sleaping.
Leisure as state Leisure depends on a participant’s perception. Perceived freedom, intrinsic motivation, per
of mind ceived competence, and positive affect are critical to the determination of an experience as

leisure or not leisure.

Play Play is imaginative, intrinsically motivated, nonserious, freely chosen, and actively engaging.
Play is typified by spontaneity, joyfulness, and inhibition and is done not as a means to an
end but far its inherent pleasure,

Recreation Recreation is an activity that people engage in during their free time, that people enjoy, and
that people recognize as having socially redeerming values. The activity performed is lass
important than the reason for perfarming the activity, which is the outcome.

Leisure as Activity, Play or Recreation

Leisure as activity encompasses the activities that we engage in for reasons as varied as
relaxation, competition, or growth and may include reading for pleasure, meditating,
painting, and participating in sports. This definition gives no heed to how a person feels
while doing the activity; it simply states that certain activities qualify because they take
place during time away from work and are not engaged in for existence.

Specific List of Recreational Activities provided at the Denali Arts Council.
Circus skills, dance, and other movement based activities & performances, writing
workshops & readings, drama productions, film festivals, improvisational theater
workshops and performances, music concerts, art displays. These events are regularly
held through the year.

Conclusion

At the time of the public hearings regarding changes to the Title 4, it was acknowledged
that recreational activities are important to communities and should not be regarded only
as sporting events. Licensing requirements should not exclude the public from the right
to consume beer and wine at such events. Thus, the statute is worded such that
recreational sites offering recreational activities, other than or in addition to sporting
events, may be awarded a recreational site license to serve alcohol to patrons.

Denali Arts Councif is a non-profit, tax-exempt, 501(c)3 organization.
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Alaska Alcoholic Beverage Control Board
Renewal License Application
Form AB-17c: Recreational Site

What is this form?

This renewal license application form is required for all individuais or entities seeking to apply for renewat of an existing
recreational site license that will expire on December 31, 2016. All fieids of this form must be complete and correct, or the
application will be returned to you in the manner in which it was received, per AS 04.11.270 and 3 AAC 304.105. The Community
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Licensee: Denali Arts Council Ucense#: | 4897
License Type: Recreational Site Statute: AS04.11.210

Seasonal License? E é.] ¥ "Yes”, write your six-month operating period:
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Form AB-17c: Recreational Site

s should skip to Section 3,
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standing with the Alaska Division of {DOC). Partnerships may skip to Page 3. Sofe proprietors should skip to Section 4,

Mdavoctaink 252 86 5

Alaska Division of Corporations: Yes No
Is your entity in good standing with the Alaska Oivision of Corporations? X O

[Form AB-17¢} (rev 10/25/2016)

Page 20f5




P£o. Box 335

| Entity Offictak
Tite{s):
Address:
Chy: Taikesfbna smet | AK
or:
—— _ : AU
§ C\/ | Mene (314154 % Owned:
Mo B Ao (4 =
Ta\Keetna e | AK a | QALT L
Entity Official: ‘
Tidels): :
Phone: |- Jsm
Cty: ) state: ar:
Entity Officiak:
Title{s):
Address:
Clty:




Renewal License Application
Form AB-17c: Recreational Site

Communication with AMCO staff: Yes No

Does any person other than a licensee named in this application have authority to discuss this license with D m

m—— o TR T e ——— ~ —

The license was regularly operated continuously throughout each year. m
The license was regularly operated during a specific season each year, D

The license was only operated to meet the minimum requirement of one time during each calendar year.
If this box is checked, on AMCO employee will contact you after reviewing your application.

The ficense was not operated at all during one or both of the calendar years. El
#f this box is checked, an AMCO employee will contoct you after reviewing your application.

Applicant convictions In calendar years 2015 and 2016: Yes {Neo

Has any person named in this application been convicted of a violation of Title 04, of 3 AAC 304, or a local D m

if "Yes", list
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DENALI ARTS COUNCIL
/\ Mission: We value Diversity, Artistry and Community.

Denali We create and nurture community-based opportunities
Jfor artistic expression.

P.O. Box 404 ~ Talkeetna ~ AK 99676 ~
907-733-7929 ~ info@denaliartscouncil.org

Arts Council

The Denali Arts Council plans to serve beer and wine at special events. The
bar will be open approximately one hour before events, during intermission
and during the event. -

We do not host baseball games, car races, hockey games, sled dog racing
events or curling matches. We host plays, concerts, meetings, art receptions,
fundraisers, film festivals and other theater events.

We have no special season. We hold events year round, mostly on
weekends.

Denali Arts Council is a non-profit, tax-exempt, 501(c)3 erganization.
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ALASKA STATE LEGISLA

LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Audit

P.O. Box 113300
Juneau, AK 99811-3300
(907) 465-3830

FAX (907) 465-2347
legaudit@akleg.gov

SUMMARY OF: A Sunset Review on the Department of Commerce, Community, and
Economic Development, Alcoholic Beverage Control Board, May 30, 2014

PURPOSE OF THE REPORT

In accordance with Title 24 and Title 44 of the Alaska Statutes (sunset legislation), we have
reviewed the activities of the Department of Commerce, Community, and Economic
Development’s (DCCED) Alcoholic Beverage Control Board (board). The purpose of this
audit was to determine if there is a demonstrated public need for its continued existence and
if it has been operating in an effective manner. As required by AS 44.66.050(a), this report
shall be considered by the committee of reference during the legislative oversight process in
determining whether the board should be reestablished. Currently, under AS 44.66.010(a)(1),
the board will terminate on June 30, 2015, and will have one year from that date to conclude
its administrative operations.

REPORT CONCLUSIONS

We conclude that the board’s termination date should be extended. The board is serving the
public’s interest by effectively licensing and regulating the manufacture, barter, possession,
and sale of alcoholic beverages in Alaska. The board has demonstrated a need for its
continued existence by protecting the general public through the issuance, renewal,
revocation, and suspension of alcoholic beverage licenses. Protection has also been provided
through investigations of suspected licensing violations and enforcement of the State’s
alcoholic beverage control laws and regulations.

We conditionally recommend that the board’s termination date be extended five years to
June 30, 2020. If the marijuana voter initiative passes, we recommend a shorter extension of
no more than three years as the initiative significantly expands the board’s duties.

FINDINGS AND RECOMMENDATIONS

The prior sunset audit included three recommendations. Two prior recommendations have
been resolved, and the other has been partially resolved and is reiterated as parts of
Recommendation Nos. 1 and 2. This report makes three new recommendations.

1. The board’s director should ensure that all board meetings are properly published on
the State’s Online Public Notice System.

11



2. The board should notify local governing bodies of applications for new and transfer
licenses within 10 days of receipt.

3. The board should issue catering permits in accordance with statutory requirements.

4, The board should issue recreational site licenses in accordance with statutory
requirements.

5. The board should implement a process to monitor and track all complaints to ensure

they are resolved in a timely manner.

ALASKA STATE LEGISLATURE DIVISION OF LEGISLATIVE AUDIT
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A caterer’s permit authorizes the holder of a beverage dispensary license to
sell or dispense alcoholic beverages at conventions, picnics, social gatherings,
sporting events, or similar affairs held off the holder’s licensed premises. The
permit may only be issued for designated premises for a specific occasion and
for a limited period of time.

A review of four licensees that received more than six consecutive catering permits during
the audit period yielded three instances of noncompliance. Two were related to catering
permits issued to serve alcohol in another room of the same premises. The permits were
issued for six to 14 consecutive weeks while the board processed the licensee’s application
for a duplicate BDL. A duplicate BDL allows a licensee to serve alcohol in another room of
an establishment.

The third noncompliant permit resulted from the board issuing a catering permit to one
licensee to serve alcohol for another business with an expired BDL. In this case, the permits
were issued for eight consecutive weeks while the board processed the licensee’s renewal
application.

Each of the three variances represent a statutory violation because the permits were issued
with the intention to serve alcohol on a licensed premises and to maintain daily operation of a
business rather than for a short term social gathering or similar event. Circumventing
licensing laws weakens the board’s role as regulator and may result in inequitable treatment
of applicants. Inquiries with board members revealed that the board considered the issuance
of the noted catering permits a convenience to both licensees and the public. At the time, the
board believed that issuing the license or permit was appropriate to ensure the businesses
could continue to operate.

We recommend that the board issue catering permits in accordance with statutory
requirements.

—

Recommendation No. 4

The board should issue recreational site licenses in accordance with statutory requirements.

Recreational site licenses may be issued to businesses that host non-school-related
recreational events held during a season.

Of the 32 recreational licensees active during the audit period, the audit found 15 businesses
(47 percent) did not meet the criteria for a recreational license. Ineligible businesses include
bowling alleys, a sports center and pub, an exercise gym, a gift shop, theatres, and pool halls.
These business types did not meet the definition of a recreational site nor were operations
limited to a season. The issuance of these licenses expanded the number of establishments
licensed to sell alcohol over the number allowed by statute.

ALASKA STATE LEGISLATURE = 1 1 & DIVISION OF LEGISLATIVE AUDIT
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According to AS 04.11.210(a), the holder of a recreational site license may sell beer and
wine at a recreational event during and one hour before and after recreational events.
AS 04.11.210(c) defines recreational events as baseball games, car races, hockey games, or
curling matches regularly held during a season.

Inquiries with board members revealed that the improper issuance of recreational site
licenses was caused by an historic misunderstanding of what qualifies as a recreational event.

We recommend that the board issue recreational site licenses in accordance with statutory
requirements.

[

Recommendation No. 5

The board should implement a process to monitor and track all complaints to ensure they are
resolved in a timely manner.

The board has not established a process to monitor and track all complaints to ensure they are
resolved in a timely manner. The board does have a process to receive complaints from
licensees or law enforcement agencies through their website, telephone, or emails. However,
complaints are only tracked if they result in an inspection or investigation. If the complaint is
deemed invalid, it is not documented. Furthermore, the basis for a decision not to investigate
is not documented and maintained.

The efficiency with which complaints are investigated is one of the sunset evaluation criteria
used in the legislative oversight process. Alaska Statute 44.66.050(c)(6) specifies the sunset
review must evaluate:

The efficiency with which public inquiries or complaints regarding the
activities of the board, commission, or agency filed with it with the
department to which a board or commission is administratively assigned, or
with the office of victims’ rights or the office of the ombudsman have been
processed and resolved.

By not tracking complaints, there is an increased risk that board staff may not investigate
complaints received and/or not investigate complaints in a timely manner. Such instances
could reduce the board’s ability to effectively enforce alcoholic beverage laws. Additionally,
complaints received directly by board staff via telephone or email may never be resolved in
the event of staff turnover. Because there was no statutory mandate, the board director did
not consider tracking all complaints as necessary.

We recommend that the board establish a process to monitor and track all complaints to
ensure that they are resolved in a timely manner.

ALASKA STATE LEGISLATURE L 12 = DIVISION OF LEGISLATIVE AUDIT
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THE STATE Department of Commerce, Community,
L SKA and Economic Development

yi & Ys & OFFICE OF THE COMMISSIONER
P.O. Box 110800

Juneau, Alaska 99811-0800
Main: 907.465.2500

TDD: 907.465.5437
Fax: 907.465.5442

GOVERNOR SEAN PARNELL

November 19, 2014 RECE‘\/ ED

NOV Z 0 20t
Kiris Curtis, CPA, CISA »
Legislative Auditor LEGISL ATIVE AUDIT
Alaska State Legislature
Legislative Budget and Audit Committee
Division of Legislative Audit
P.O. Box 113300
Juneau, AK 99811-3300

Re:  Committee request for a more detailed corrective action plan, dated October 31, 2014 to
Department of Commerce, Community, and Economic Development (DCCED),
Alcoholic Beverage Control Board (ABC),

Dear Ms. Curtis:

Thank you for the opportunity to respond and to provide further information on our corrective
action plan, our comments are provided below.

Recommendation No. 1

The board’s director should ensure that all board meetings are propetly published on the State’s
Online Public Notice System.

The Department concuts with this recommendation. Beginning in 2012, the agency began to
immediately publish the date of the next board meeting on the ABC website with a notation
indicating “Location to be Determined” the next business day after the announcement of the date.
The date for the following meeting having been discussed and scheduled during the prior board
meeting, with the Administrative Assistant tasked with establishing the location of the next board
meeting within two weeks of the previous meeting. The ABC website is then updated to include the
location of the meeting. The Department has taken additional steps to assure that the board
meetings are published online in the State’s Online Public Notice System at least 30 days in advance
of the meeting and in at least one local newspaper at least 14 days in advance of the meeting. In
order to monitor and be able to accurately provide maximum notification time the Administrative
Assistant is tasked with monitoring Outlook Calendar items which were implemented by the New
Director to ensure compliance with Public Notice requitements.

-45 -
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Ms. Kiis Curtis, CPA, CISA
Novembet 19, 2014
Page 2

Recommendation No. 2

The board should notify local governing bodies of applications for issuing new and transfet licenses
within 10 days of receipt.

The Depattment concurs with this recommendation. In June, 2014, Sarah Oates was appointed
Licensing Supervisor. Ms. Oates began a process of weekly notifications to local governing bodies
tegarding new applications, assuring that the 10 day deadline is met in every application.

Recommendation No. 3

The board should issue catering permits in accordance with statutory requirements.

The Department concurs with this recommendation. The Department recognizes that the delegation
by the board to issue cateting permits requites each statutory requirement is checked and met, to
assute that cateting permits are issued in strict accordance with statute. The agency refined its
process of approving cateting permits after the February 11, 2014 board meeting when the board
addressed the Director regarding the issuance of cateting permits. The current process since that
meeting requites a business registration examiner to review the permit application for statutory
requirements and a second review of the application by the Chief of Enforcement to assure that the
named event qualifies for the permit. The permit will not be issued without both reviews.

Recommendation No. 4

The board should issue recreational site licenses in accordance with statutory requirements.

The Department concurs with this recommendation. The ABC Board took public testimony at its
July 23, 2013 board meeting regarding recreational site licenses and considered drafting regulations
to clarify which types of businesses would qualify for recreational site licenses. The Board then
determined that no regulations would be passed and the board directed the agency to return to a
strict stator interpretation of AS 4.11.210 for issuing recreational site licenses. Since July of 2013, all
recreational site licenses applications have received strict scrutiny from the Director and the boatrd,
and the Board Chair has stated his intent that the recreational site license statute be applied as
wittten.

Recommendation No. 5

The board should itnplement a process to monitot and track all complaints to ensure they are
resolved in a timely manner.

The Department concurs with this recommendation, A spreadsheet was implemented in May, 2014
and is available for all enforcement staff to document complaints, complaint status, and to ensure
there has been follow up. The Enforcement Supetvisor requires that all enforcement staff track
complaints about licensees in this spreadsheet. In October, 2014, the new Director instructed the
Licensing Supetvisot to create a similar spreadsheet to track complaints about licensing procedures

- 46 -
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Ms. Kris Curtis, CPA, CISA
November 19, 2014
Page 3

and decisions. The Licensing Supetvisor then instructed licensing staff to keep the spreadsheet
updated. The Director created a third spreadsheet to track general complaints and inquiries
regarding non-licensing and non-enforcement specific matters in October, 2014. On November 5,
2014, a fourth spreadsheet was created to track complaints and inquiries regarding the marijuana
initiative passed duting the general election (Proposition 2).

The Department concurs with this recommendation and has taken measures to ensure all
complaints are monitored and resolved in a timely manner.

Again, thank you for the opporttunity to respond to the five recommendations. If you should have
any additional questions, please feel free to contact me at 465-2500.

kel

Susan
Commissioner

cc: Jeanne Mungle, Administrative Services Director
Cynthia Franklin, ABC Board Executive Director

-47 -
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Robert Klein, Chair
Alcoholic Beverage Control Board
6560 Lakeway Drive,
Anchorage, AK 99502

November 18, 2014
Kris Curtis, CPA, CISA
Legislative Auditor
Legislative Budget and Audit Committee REC El VED
Alaska State Legislature NOV 2 1 Zﬁf‘f
PO Box 113300
Juneau, AK 99811-3300 LEGISLATIVE AUDIT
Dear Kris,

Thank you for the opportunity to respond to the recommendations contained in the 2014 Audit Report
of the Alcoholic Beverage Control Board. The responses below are the result of conferring with
members of the Board and with Staff.

Recommendation 1

The board’s director should ensure that all board meetings are properly published on the State’s Online
Public Notice System.

The Board agrees with this recommendation and has reviewed the changes made by the Director and
Staff to the timing and manner in which meeting notices are published. The Board establishes the date
and city of the next meeting at the close of each Board Meeting. Within 2 weeks Staff has selected a site
and that information is on our website. We have added the additional steps to insure that, at least 30
days prior to our Meeting, notice appears in the State’s Online Public Notice System.

Recommendation 2

The board should notify local governing bodies of applications for new and transfer licenses within 10
days of receipt.

-49 -
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The Board agrees with this recommendation and has reviewed the changes made by the Director and
Staff. We discovered that prior staff had been holding notices and sending them out in batches.
Procedures have been changed and as of May 2014 notices are sent within the 10 day deadline.

Recommendation 3

The board shouid issue catering permits in accordance with statutory requirements.

The Board agrees with this recommendation. At our February 11, 2014 Board Meeting, the Board
reviewed the process by which catering permits were being issued. This is a delegated function, where
the Director and staff act in behalf of the Board. The Board gave the Director clear instructions and
definitions to guide the issuance of the permits. The current process has both the Director and the Chief
of Enfarcement reviewing each permit request to assure compliance.

Recommendation 4

The board should issue recreational site licenses in accordance with statutory requirements.

The Board agrees with this recommendation. The Board had been relying on advice from Attorneys’
General as to the latitude that could be used in granting recreational site licenses. On July 23, 2013, the
Board devoted a portion of the meeting to the use and issuance of these licenses. After taking public
testimony and a healthy debate, the Board decided to return to strict adherence to the Title 1V definition
of the rec site license. The Board now carefully reviews each application and issues only those licenses
which adhere to the statute.

Recommendation 5

The board should implement a process to monitor and track all complaints to ensure that they are
resolved in a timely manner.

The Board agrees with this recommendation. Staff has implemented a series of spreadsheets to record
and track complaints. Each section of the department is recording complaints and responses init’s area,
so we now have spreadsheets for Enforcement complaints, licensing procedures and decisions, general
complaints and inquiries, and, most recently, inquiries and complaints regarding marijuana. The

-50 -
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Director will periodically review these with the Chair, and trends or items requiring Board review will be
added to the Board Meeting Agenda.

We'd like to take this opportunity to thank you and your staff for the efforts in performing our audit.
Their thoroughness and professionalism, as well as their constructive suggestions are ail greatly

appreciated.

Sincerely,

(AT

Robert Klein

Board Chair

-51 -
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BEFORE THE ALASKA OFFICE OF ADMINISTRATIVE HEARINGS ON REFERRAL
FROM THE ALCOHOLIC BEVERAGE CONTROL BOARD

In the Matter.of )

| )

THE ALASKA CLUB, INC. )
d/b/a The Sumumit ) OAH Ne. 16-0200-ABC

_ 3 Agency No. 16-01

NOTICE REGARDING PROPOSED DECISION

We are sending you the administrative law judge’s proposed decision in this matter. The final
decision maker will be the Alcoholic Beverage Conirol Board. You may file a request, called a
proposal for action, that the Board take one dr more of the following actions regarding the proposed.
decision:

(I}  adopt the proposed decision as the final agency decision;

(2)  return the case to the administrative lawjudge to take additional evidence, make

additional findings, or for-other specific proceedings;

(3)  revise the proposed enforcement action, determination of best intetésts, order, award,

' remedy, sanction, penalty,.ot other disposition of the case;
(4)  reject, modify, or amend a factual finding; or
(5)  reject, modify, or amend an interpretation of application of a stattite or regulation.

You do not have to file a propasal for-action, butif you do, you must do the following:

e Ensuie that the Office of Administrative Hearings receives the proposal for action on or before:
October 10, 2016. Proposals received after that date will not be accepted.

» Submit your original, sigried proposal for action to the Office of Administrative Hearings at the

address below. To ensure timely receipt by the deadline; you also may fax or email a copy-of it to
907-269-8172 or doa.cah(@alaska.gov;

* Give the reasons for the-action you propose. If you request action under option (4) regardmg the
proposed factual findings, you should identify evidence in the record (such as exhibits or
testimony) that supports your request to change the factual finding.

e Do'not attach documents fo the proposal for action. I you wish to call attenfion to speclﬁc
documents in the record, do 50 by referring to them in your proposal for action.

o Do not submit additional evidence, Under option (2), you may request that the case be retirrned
to the administrative law judge to take additional evidence that is not already in the record.

After the deadline for fi ling proposals foraction has passed, we will send the proposed decision and
any proposais for action that we receive to the Alcoholic Beverage Control Board. The Board wili
make a final decision and we will distribute a'copy of that decision to you.

DATED Septembet 30,2016

The undersigned certifies that this is a true and correct

copy of the original and that on this date an-exact copy

of the foregoing was provided to the following individuals: M o

Frederick Odsen— by mail and email _ Office of Admmlstranv earmgs

Harrjet Milks. AAG — by mail and entail 550 W Avenue, Su1te 1940

CC: Lt Governor ~ by mail Anchorage, AK 99501

CC: ABC Board — by hand. delivery _ (907) 269-8170; (907) 269-8172 fax
Signature Date9/30/16 '
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BEFORE THE ALASKA OFFICE OF ADMINISTRATIVE HEARINGS ON REFERRAL
FROM THE ALCOHOLIC BEVERAGE CONTROL BOARD

In the Matter of )]
J | L
THE ALASKA CLUB, INC. ) OAH No. 16-0200-ABC
d/b/a THE SUMMIT ) Agency No. 16-01
)
DECISION
I Introduction

In201 0, the Alaska Club was granted a'recreational site license to serve beer and wine at
the Summit, its “platinum-{evel” athletic club. The Summit’s “Rec Site” license was granted at a
time that the Alcoholic Beverage Control Board was: very broadly construing the recreational site
license statute to dallow such licenses across a variety of settings. Thereafter, during a seriés of
public meetings over the course of several years, the Board revisited its application of the
recreational site license statute, eventually determining that it had been overly broad in constriiing
the statute.

When the Alaska Club applied to.renew the Summit’s recreational site license in 2016, the

Board received a _p_ublic_obj ection arguing that the Summit did not fit the statutory definition for a

“recreational site.” After & hearing on the objection, the Board deéniéd the application to renew
‘the Summit’s license on the basis that the Summit’s operations were outside the statutory

‘definition of a recreational site.

The Summit now appeals, correctly noting that the Board has continued to renew other
seemingly non-conforming Rec Site licenses despite its stated intention to narrowly construe the.
statute as to all licensees.

This decisioh concludes that the Boatrd has apptopriately decided to interpret the Rec Site

statite consistent with a narrow reading of the statute’s terms, However, the Board’s actions in

continuing to renew all other non-conforming Rec Site licenses, while denying non-renewal to the

Alaska Club alone, are so arbitrary as to not'withstand constitutional scrutiny. Accordingly, the

‘Board’s decision to deny the Club’s 2016-2017 renewal application is reversed.

This decision does not preclude the Board from denying fiture renewal applications —
either from the Alaska Club or from other existing Rec Site licensees — provided.that the Board

adjusts-its renewal application process to-apply equally to similarly -'situated applicants.

22



II.  Factual and Precedural History

A. Context of alcoholic beverage licensing options and processes

‘The Alcoholic Beyerage Control Board is responsible for controlling the manufacture,
barter, possession, and sale of alcoholic beverages in Alaska. ! In'its exercise of that duty, the
Board administers twenty-two different types of licenses and permits related to alcoholic
beverages.” These include'beverage dispensary licenises, restaurant or eating place licenses, pub
licenses, golf course licenses, club licenses, special event permits, and-caterer’s permits, each of
which is separately defined by statute..

The specific license type at issue in this dppeal is the “recreational site license;” defined in
AS 04.11.210 as follows:

(a) The holder of a recreational site licenise may sell beer-and wine at a
recreational site during and one hour .befgre;and after arecreational event that is
not a schoo! event, for consumption on designated areas at the site.

(b) The biennial fee for a recreational site license is $800.

(c) In this section, “recreational site” includes a location where baseball games,
‘car races, hockey ganies, dogsled tacing events; or curling matches are regulatly
held during a season.

‘The Board’s admiinistrative, licensing, and enforcement functions are carried out by its
Director and her 16-person staff, who also bear those responsibilities for the fledgling Marijuana
Control Board.?

Recause this appeal specifically coricerns a renewal application, the renewal application
processis briefly suinmarized. Within the Board’s four-person licensing staff, two license
¢xaminers review and process nearly 1,000 renewal appli‘cati'ons '8_.11‘1_1‘_11‘a_._lly,'4 Each year, licensees
whose applications are coming up for tenewal are mailed application forms prior to November 1,
with the completéd renewal application due back by December31.” Under the Director’s
delegated authority, renewal licenses are issued bearing the proviso that the license renewal is
“subject to Board approval within 90 days.”® Unless a protest or objection is received during that

time, the license is deetned to be “issued” without further action by the Board.”

AS 04.06.090{a).

AS 04.06.080; AS 04.11.080.

3 AAC 304.015: Franklin testifony;

Oates testimony.

Qates testimony; AS 04.11.270(b)(1).

Oates testimony.

Oates testimony. This process is discussed in greater detail at page14, below.

OAH No. 16-0200-ABC 2 Decision

L N ¥ S

23



B. Historical aEPﬁC'ation of the recreational site license statute
As noted above, the Rec Site license statute allows a licensee to. sell beer or wine “at &

recreational site during and one hour before and after a recreational event.” The statute then

describes a *recreationdl site™ as one that “includes a location where baseball: games, car races,

hockey games, dog'sled racing events, or curling matches are regularly held during a se;‘asOn.”8

Currently, there are 28 active Rec Site licenses, including licenses held by various baseball
teams, hockey teams, and sports arenas.” Almost since the statute’s incepfion, the-Board’s

issuance of recreational site licenses has extendeéd to events outside the five sporting events

identified in subsection (c) and outside the context of similar sporting events. In 1973, the Board

issued a recreational site license to the Gold Creek Salmon Bake in Juneau to “provide food and
beverages in conjunction with tour activities:”!® The Board issued a recreational site licenseto a

Homer bowling alley, Kachemak Bowl, in 1984, and another to. Kenai’s AlaskaLanesin 1992,

both to “provide food and beverage to bowlers”*!' Tn 2006, the Board issued a Rec Site license to

a Skagway establishivient, “Liarsville,” to provide food and beverage service to patrons during

12

“gold-panning and theatre.”~ The Board issued another Rec Site license for.a bowling-'aﬂey in

2007, and in 2 008, issued a Rec Site license to Alaska Wild Berry Products to provide food and

beverages “to theatre attendees and tour tunch groups.” ™ Tn 2009, the Board issued recreational

site licenses.to-another bowling alley, a tour company, a -z-i_plin‘e_es'tab-Ii'shmen't_', and another’

thedtre.'*
C. The Summit Club and its 2010 application for a recreational site license
L The Sumrmit
The Alaska Club is an Anchorage-based C_orp‘orati'cm that has operated fitness centers in
Alaska since 1986 The Club-opetates 14 fitness.centers, nine of which are in Anc_horage_.lﬁ

This appeal concerns “the Summit,” a "“p_lati-nlun-level”"-.club intended to serve as “a fitness-

8 When the statute was enacted in 1969, the language describing “recreational site” began, “in this section,

‘fecreational site” medns. .. . The statiite was later amenided to repilace the term “means” '\_Vi_th_ the broader term

“ncludes.” The statute has otherwise remained uichanged since its enactment.
9

Ex. 4,
0 Ex.3,p. 2.
i Ex. 3, pp. 1-2.
2 Ex.3,p. 2.
i3 Ex.3,pp..1, 3.
M Ex. 3, pp. 1-2.
N R. 50,
16 Brewster testimony.
QAN No. 16-0200-ABC 3 Decision
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oriented country club.” As described by the Summit’s General Manager in support of the

Summit’s initial recreational site licensé application:
This luxury 19,000 square foot facility . . . has' prowded a new level of variety in
individual and group recreational and fitness activities. This 21 and over
multipurpose club offers many regularly scheduled events, classes and sporting
activities; It has been specifically constructed to maximize social interaction and
has multiple lounges specificaily designed for relaxation. These areas include a-
fireplace, large screen télevisions, wireless internet and furniture arranged in a

manner that allows convenierit opportunities to relax after EXEICise, classes or
sports: activities.'”

Alaska Club President and CEO Robert Brewster originally conceived of the Summit as
“an athletic, recreational, and social center for those 21 and over. »i8 Aceording to Mr, Brewster,
an “integral part” of the Club’s objective “was to have a social environment where people could
enjt:»y'tlv.f:msel\'fes.”-19 The Club thus designed and built the Summit facility with a greater
emphasis on spaces for “social interaction and relaxation” than its.other clubs. Its design

reflected the plan to eventually be able to serve beer'and wine — with a larger front desk to

‘gccommedate dispensing devices, as well as a 'l'argerlounge.area.m
2, 2010 submission -of Rec Site applications by the Summit and Beluga
Billiards '

The Summiit initially applied for a recreational site license in late 2010 and the application
was put on the agenda for the Board’s December 13, 2010 meefing>! The Board considered the.
Summit”s application in tandem with another Rec Site applicant, Beluga Billiards. Prior to the
December 13 meeting, Director Shirley Gifford 'pre'pared amemo to the Board that addressed
both.applications, describing “the question for the Board” as whether either of these operations
“fit:the definition of a recreational site.” Thememo noted that neither “seem[ed] to fit within the.
examples given for a recreational site license” in AS 04.1 1.210, but also that other seemingly

_non-conforming recreational site licenses had been granted_.gzE
The Board first teok up both applications on December 13,2010.2 The consideration of

recreational site licenses at that meeting began with a discussion of the Beluga Billiards

17 R1 50.
Brewster testimony:;
Brewster testimony.
Brewster testithony; Ex. 10.
For unknown reasons; the application itself s not in the agency record. Alse unclear is the reason for the
delay.in secking a license after opening its doors in May 2006, although as a precursor o obtaining a Rec Site license,
E}ge Club applied for and was granted a-conditional use permit from the Anchorage Assembly. R. 27,47-49, 50.
R, 38.
2 Ex. B.

QAH No. 16-0200-ABC 4 Decision
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application, and both licenses were discussed in the context of the Board’s overall approach to the
recreational site license. There was a general concern amongst Board members that the types-of
Heenses being issued under the Re¢ Site mantle might be oufside the scope of the statute, but also
a recognition that — at least as to Beluga Billiards —the current request was functionally
indistinguishable from other recently granted requests:” The general approach being considered
by the Board was to allow the two pending applications based on their similarities to prior
approvals, but then “hold the line” as to any new ._'c_m;-pl'i(:a.ti'ons.'és

The Board’s counsel at the time offered his opinion that the Board “hss been approving
[Rec Site applications] inappropriately,” noting that the statutory language suggests an intent to

limit the availability of alcoholic beverages to one hour before or.after a defined eivent,_ which was

different, he noted, .than"“any time anybody is shooting pool.?® At the same time, counsel

suggested the Board had discretion to approve the licenses before it, while cautioning that future
applicants could be denied.”” After further discussion about whether these applications met the
statutory framework, and what impli'cati'on's-would accompany either dcceptance or denial of the
applications, the Board tabled both.applications until the following day.”®

When the Board reconvened:-on December 14, 2010, its counsel indicated that he had
found no instructive legislative history to shed light on the task of interpreting the Rec Site:
statute.”” The Bo ard. discussed its h'iSt_or_y of having “in our collective wisdom™ approved Rec Site
license applications for settings in¢luding not just sporting events bit also bowlin_‘g alleys, a
salmon bake, theatres, and a zipline tour:>? The Board then unanimously approved a Rec Site
license for Beluga Bill'iards.ﬂ-:

The Board next took up the Summit’s application. The discussion did not center on the
statutory definition of Rec Site licenses, but included whether any other license type was
potentially available (nmone was) and-whether the Summit met the requirements of public‘ aCCess (_it

'did_)-.32 Having sat'i-sﬁed.'itself-oﬂ.thes'e"issu'es',__-:bﬁt without further addressing the interpretation of

2 Ex. B at 3:28,3:37.

25 See Ex. B at3:43.

* Ex. Bat 3:38.

= Ex, B at3:50.

K Ex. Bat4:10-4:28.

® Ex. Cat9:10,

2 Ex, C3t9:13-9:286.

3 Ex. C-at 9:30. _

- Ex. C at 9:31-9:44, 10:55.
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the Re¢ Site license statute; the Board unanimously-approved the Summit’s Ree Site license
application, granting license No. 5004.%

D. Origin of the April 2011 "‘_'p__oli'cyj _memo”

Later the same day, the Board refutned-to-a broadér discussion of the Rec Site license
problem.” The Board’s consensus was that theré was a problem that needed fixing, and that the
“fix” should come from the legislature, The Board tasked then-Director Shirley Gifford with
developing draft langnage for discussion at the next 1_1‘16_{31.‘in'g'.35 |

When the Board reconvened on March 24, 2011, it returned to the Rec Site license issue,
considering draft statutory language prepared by its counsel 2 Ashad béen suggested at the
December 14 meeting, the draft proposal identified two separate categories of recreational site
licenses —one being “event-based,” and the ot_hei''"‘::lctiv-i’ty'—bzis‘ed."-*3'7

In the discussion that followed, the Board’s then-counsel advised that the Board need not
necessarily go through the process of proposing and then awaiting changes to the language of the
statute. Instead, counsel suggested, the Board could adopt a "‘poli'cy”"'_intérpretj‘ng the statute as.
reflecting those changes.”® The Board the‘n-unahirﬁously-appro.véd its counsel’s “policy
reconune:ndations.”w

An April 11, 2011 memorandum from Director Gifford summarized these events, then set
forth “the policy by which [the Board] will consider recreational site license applications:”

A recreational site license authorizes the licensee to sell beer and wine on Heensed
premises located on the recreational site. A license may be issued only if'an
application is approved by the local governing body and the board, and the
applicant does nothold a beverage dlspensary license or a restaurdnt of eating
place license.

An eveni-based recreational site license will :allow the licensee to sell beer and
wine one hour before and one hour after an event. An event[-]based recreational
site license in¢ludes the following spectator events, or other spectator sporting
events having substantially similar characteristics — baseball games, softhall
games; football games, soccer matches, running events, skiing events, dog-sled.

2 Ex. C at 10:57.
3 Ex. C at 1:31-1:45,
3 Ex. C at 1:40-1:45. The Board also expressed the sentiment that “in the meantime, no more” recreational
site licenses should be granted. -See Ex. C at 1:45,
36 Ex. D at 12:04. See R. 104. The meeting recording reflects that a memorandum from the Board®s then-
counsel was in the Board’s packet. Ex. D at 12:05. Unforiunately, however, that memoranduni is not in the
-evidentiary record, although the latér memo by Director Gifford apparently contains the language counsel had
propos‘ed R. 104-105.

Ex. Datl'? 10; R. 104; Ex. Coat 1:44.

38 Ex.Dat 12:13.
2 Ex. D at 12:16.
OAH No. 16-0200-ABC’ 6, Decision
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‘population restrictions.”

races, hockey games, bask‘etball gares, curling matches, gymnastics mests,
volleyball. meets, car racing events, and snow machine taces.

An activity-based recreationdl site license will allow the licensee to sell beer and
wine during times the recréational activity is taking place. An activity-based
recreational site license includes the following recreational activities, or other
recreational activities having substantially-similar characteristics — baseball,
softball, foothall, soccet, running, skiing, dog sledding, curling, gymnastics, zip-
Iines, volleyball, chmbmg, hiking, fitness activities, golf, bowling, billiards,
hiking; rafting, and boating.

A recreational site license may not be issued if the licensed premise is- within 200
feet of the property line for real property that is owned by, leased to, or rerited to
any public or private school, church, college, or university. 40

E. Fallout from the Board’s adoption of the April 2011 “policy memo®.

By early 20 13, significant concems had arisen about the Board"s adoption of the poliby
articulated in the April 2011 memo. Several organizationsand public officials wrote to the Board
expressing displeasure with the Board’s adoption of the policy. Senator Hollis French suggested
that-the Board was “on tenuous ground operating on a 2-year-old “policy’ rather than properly
adopted regulations,” but added that his “main concern is that these licenses not be issued in a
way that increases the total number of full-time beer and wine licenses beyond'the board?s

241

The Board of Directors of Anchorage CHARR, an industry advocacy group, submitted a

letter arguing that the Board’s “policy” had the effect of “opening the qualification so broadly that

2 The result, according to

just about any recreational or sports facility can qualify for a license.
CHARR, was “more businesses applying for Recreational Licenses due to the changes made by
[board counsel] accommodating -almost every recreational facility to fit” the definition of
recreational site,™

By this time, there were 33 current recreational: 's_ite;_.lice'n_se_s.*{4 Some were tied to
beverage service around the specific types of events listed in AS 04.11.210(c), including baseball
games (Anchorage Bucs; Anchorage Glacier Pilots; Home Run Concessions; Mat-Su Miners;

Peninsula Oilers), car races (AK Raceway Park; Mitchell Raceway; Northstar Speedway), and

4 R. 104-105.

4 R. 173.

#2 R. 174

= R. 174.

hA Ex. 3.

OAH No, 16-0200-ABC 7 Décisicn.
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hockey games (Sullivan Atena; Kenai River BrownBearS) % Others were not as clear a fit with
the statute’s parameters, and includéd not just the Summit but also bowling alleys, billiards halls,
a'skilod ge, and varicus adventure and tour-group a_ctivities._46

F. ‘Summer 2013 special meeting and developmetit of draft regulation

The Board heard about and discussed Rec Site licenses — both'broadly and specifically —
during its May 2013 meeting. During the portion of the meeting reserved for public testimony oni
topics not. otherwise on the agenda, Alaska Mental Health Trust Authority CEO Jeff Jessee
expressed his conéern that the Board was issuing Rec Site licenses “to licensees COnductiq_g'
activities not inferred in the statutory reference of recreational site licenses 2 M, Jessee also
argued that the Board lacked ‘authority to adopt the Aptil 2011 policy championed by its former
counsel

During the May 2013 meeting, the Board took up another application for a récreational
site license — this one from Minnesota Billiards, whose application was noted to be largely
.i-ndistiilguishable from the Beluga Billiards Rec Site license the Board had granted at the same
time it granted the Summit’s license.*® While the Board heard and discussed concerns raised by
commiunity members, the Chair queried: “did we, as a board, go too faron recreational site
'licens_es'?-”5 ¢

Armidst conicerns that the April 2011 policy had indeed “gone-too far;” the Board tabled
the Minnesota Billiards application, as well.as two other Rec Site licenses on it$ agenda, in order
to further “sort out™ the recreational site license interpretation issue.”! The Board then scheduled.
a special meeting specifically to discuss recreational site licenses.

Atthe June 11, 2013 meeting, the Board’s new counsel opined that the April 2011 policy
champiened by her predecessor, while “certainly well inteiided,” impermissibly “expands the
definition of recreational site beyond what appears to have been the scope that the: legislature
intended when it drafied and a‘dopted_:sec'ti'on 04.11.210.7%* Noting that policies which “go way

beyond what’s in the statute” are efféctively regulations that must be promulgated and.-adbpted in

4 Ex. 3.

1 Fx. 3

47 Ex. Eat 9:22.

8 Ex. Eat 9:22..

‘5*2 Ex. E at 11:13, 11:54,

Ex. E at 11:53. This sentiment was echoed in testimony fromh a CHARR spokesperson, Bob Wynn, who
indicated that CHARR Wwas “not sufe how this interpretation was made by Mr. Novak,”‘and opined that the policy
was an‘imptopér administrative modification of the statute. Ex. Eat 12:04,

51 Ex. E at 12:11-12:13, 4:10.

# Ex. Fat 3:16.
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aceordance with the Administrative Procedure Act, counsel advised.the Board that it should not
contiiue following the April 2011 policy without putting those changes into g r'e_:gul"at_ioxi.l5 ?

The Board also heard testimony from various license hold‘_ers_, including the Alaska Club,
and those opposed to the Board's expansive policy, including Jeff Jessee.™ In fesponse to
concerns raised by the Alaska Club, the Chair indicated that the Board intended to. first figure out
what its Rec Site license po_li_c__y should be, and would then figure out how to deal with existing
licenses.”® Aftei furthet dis¢ussion, the Board decided to pursue a change to its regulations to
address the proper scope of Rec Site Ticenses,*®

G.  Development of draft regulation

In July 2013, one month after the special meeting, the Director provided the Board with a
drafi regulation that would substantially narrow the scope of the recreational site license from the.
broad appro_ach--set out in the April 2011 poliey memo-.s-j The draft regulation limited recreational
site tcenses to those “based upon a compétitive spectator sporting event with a designated sport
season, and with a starting time and an ending time.”® The draft regulation provided a list of
aetivities included in this definition; the list was more extensive than the narrower list from the
1969 statute, but was limited to competitive spectator -=spor'ts.59

"The Board took up the draft regulation atits meeting-on July 23, 2013, and heard
testimony from multiple licensees, applicants and obj ectors.”® The Board discussed that, under
the regulation as drafted, a nuiriber of existing licensees would not cp.lrsl_ﬁfy;'61 The Board
discussed the poss_ibility Of_'gfandfathetﬁing, and the problems that creates, but also discussed. the
need to first identify the license’s propet parameters before making any determinations about

whether to grandfather existing “activity-based” licensees.

2 Ex. F at3:16-3:20:
3 Ex.F at 3:26-3:55.
3 Ex. F at3:37.

® Ex.F at 4:05-4:09.
7 R. 159-160.

5 R. 160.

50

R. 160, (“A competitive spectator sportiitg event inclisdes baseball games, softball games, football games,
soccer matches, dog sled races; hockey games, basketball games, ‘curling matches, gyrinastics meets, volleyball
meets, car races, boatihg races, snow miaching races, skiing races, and leagues or tournaments that includes golf,
?QWﬁng’, and billiards™).

_ Ex. G
a Ex. G at1:11, 1:24.
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Board members opined that “the 2011 policy went way too Tar28? Jeff) esseg, the ghjector

in this case, urged the Board that its “public purpose . . . ist’t to find a way foreveryone with an
enfrepreneurial spirit who wants a license to fit into one of the categories and get one."s

After discussing both the 2011 policy and the proposed regulation, the Board rejected two
new Rec Site license applications as outside the scope of the narrower interpretation the Board
had been discussing.®*

H. Continued discussions of Rec Site licenses in 2013 and into 2014

The Board continued to work on the Rec Site license regulation throughout '2013_..65 The
proposed regulation was put out for public commient consistent with the Administrative Procedure
Act. The Board considered public comiments and testimony at its December 2013 meeting.

At that meeting, Alaska Club CEO Mark Brewster testified against the harrower
construction of the statute, defending the April 2011 policy-and arguing that lesing the Summit’s.
Rec Site license wotld be very costly for the Alaska Club.%¢ The Chair again identified the need,
“once we decide about the regulation,” to figure out, “what do we do with all the existing
licenses?”®’
Continuing to have threshold concerns abouthow to appropriately construe the statute, the
" Board decided that a better way to procéed mi ght be to have the existing Title 4task force
evaluate the heed for possible legislative change_s.ﬁ-g' That task force was an effort by Title 4
stakeholders to consider and recommend changes to the overall statutory scheme. The project, a
massive undertaking that had begun in 2012 and ultimately continued for more than four years,
grew out of generalized concerns amongst stakeholdets about the need to update Title 4 to
address, infer alia, the significant changes to the business landscape in the decades since it was
enacted. AttheDecember 2013 meeting, Board members expressed an interest in having “the
task force” work onthe Rec Site license issue, and so voted unammously to table the Board’s
discussion®® |
At its néxt meeting, in April 2014, the Board took. up-a license application for a beverage

dispensary tourism license that would have allowed an airp’ort nail salon fo serve alcohol to its

62 Ex. G at 1:30.

A Ex. G.at 2:10.

st Ex. G at 2:14, 2:36.

" Ex. H.at 3:04; Ex. [ at 10:09-11:42,

b Ex. 1 at 10:42-51.

b Ex:Tat 11:21.

o Ex.Tat 11:37, 11:42.

@ Ex. 14t 11:42-11:44.
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licenses in accordance with statitory requirements.

customiers.” Beverage dispensary tourism licenses are ¢reated under AS 04.11.090; they are not
Rec Site licenses and entirely different standards apply. Nonetheless, the Board’s discussion of
the airport nail spa application continued to reflect a concern about over'reaching_-statutory
interpretation. Board members referenced theit ongoing concerns about Rec Site license statutes.
and the problems occasioned by the April 2011 policy; to justifya narrow readin g of the beverage
dispensary tourism license statute.”"

1. May 2014 legislative audit

In the meantime, in May 2014, the Division of Legislative Audit completed its required
sunset audit 6f the Board’s (:_»I:«arations.72 Thé& audit “conditionally” endorsed the Board’s
contimied operation, but identified severalserious concerns, ane of which related to recreational
site li_c_enses.ﬁ The audit concluded that; of 32 active recreational site licenses, 47 percent (15
businesses) “did not meet the-criteria for a recreational license.””

Ineligible businesses include bowling alleys, a sports center and pub, an exercise
gym, a gift shop, theatres, and pool halls: These business types did not meet the
definition of a recreational site nor were operations limited to a season. The
issuarice of these licenses expanded the numbér of establishments licensed to sell
alcohol over the number allowed by statute.
The auditors reported that “[iJnquiries with [B]oard members revealed that the improper issuance

of recreational sité licenses was caised by an historic misunderstanding of what qualifies asa

t "975

recreational evén The andit recommended that “the Board should issue recreational site.

357_6

In Noveniber 2014, both the Commissioner’s office and the Board submitted responses to
the audit.”” Director Franklin researched and assisted in_'draf;fing__- the response from the
Commiissioner’s office. That letter, sighed by Commissioner of Commerce Susan Bell, responded
tothe Rec Site license concern as follows:

The Department concurs with this recommendation, The AB C Board took public
testimony atits July 23, 2013 board méeting regarding recreational site licenses
and considered drafting regulations to clarify which types of businesses would
qualify for recreational site licenses. The Board then determined that no

” Ex. Nat 11:02-11:25. _
& Franklin testimony; Ex. N at 11:02-11:25. The airport nail spa application was denied at the April 2014
-%Bﬁfiﬂg, and a motion to reconsider the denial failed in July 2014. Ex. N at-11:25; Ex. O at 11:07-11;12..
: Ex L.
[ Ex. L, pp. 1,2, 11-12; Frapklin testimony.
[ Ex. L,p. 11
= Ex. L, p. 12.
i Ex. L, pp. 2, 11.
7 Franklin testimony. Ex. L, pp.44 -47,49 - 31.
OAH No, 16-0200-ABC 11 Decision

32



regulations would be passed and the board directed the agency to return to a strict

statutory interpretation of AS 4.11,210 for issuing recreational site licenses. Since
July 0of 2013, all recreational site license applications have received strict scrutiny
from the Director-and the board, and the Board Chairhas stated his intent that the

recréational site license statute be applied as written.”

The Board’s response, signed by Board Chair Bob Klein after “conferring with members of the
Board and with staff,” responded to the recommendation s follows;

The Boaid agrees with this tecommendation. The Board had been relying on
advice from Attorneys General as to the latitude that could be used in granting
recreatjonal site licenses, On July 23, 2013, the Board devoted a portion of the
meeting to the usé and issuance of these licenses. After taking public testimony
and a healthy debate, the Board decided to return to strict adherence to the Title
IV definition of the Rec Site license. The Board now carefully rev1ews each
application and issues only those licenses which adhere to the statute

Both agency responses were app endcd to t_he final legislative audit report.*

J. December 2014 presentation of the Title 4 Review

At the same time these events were unfolding, a large and diverse group of stakeholders
had been working for several years on an attempt to comprehensively rewrite Title 4. In
December 2014, the Title 4 review committee produced a 35-page report outlining the group’s
proposed legislative-changes. Thereport set out 45 separate recommendations across.four broad
subjects, including 29 separate recommendations about licensing. |

One of the 29 licensing reécominendations concerned the recreational site license statute.
The subcommittee recommended that the Board return to a strict constriction of the Rec Site
license statute. Concluding that “the statute itself is sufficient and must be interpreted more
narrowly whet reviewing recreational site License applications,” the subcommittee further
récommmended thaf the April 2011 “policy memo that broadens the intent of the statute should be.
nullified because it does not appear to have statutory basis.™' However, in order to minimize
negative effects on existing licensees, the subcommittee also advocated that the Board “should

provide a sunset provision” for existing liceJ:ls_tﬂ:s.82

B Ex. L, p. 46.

? Ex. L, p. 50.

80 Sec EX- I

:i Ex. 7, pp. 13-14.

Ex. 7 pp. 13-14 (*The primary implication for retuming to a strict statutory interpretation is whether existing
Ticenses granted undet a siretched definition of recreational activities should be revoked, as they were issued without
proper legal basis. ‘The subcommittee weighed the existing licensees’ investment against the benefits of closinig a
growing loophole, and recommends that thé ABC Board should not renew licenses that do not fit this definition.
Instead, it should provide a sunset period 1o allow non-cenforming licensees to depreciate their investment in the
license or alter their operations to comply with AS 04.11.210. In the next renewal period for each recreatiotial site
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The Title 4 Steering Committee, the governing body of the larger stakeholders® group,.
presented its recommendations o the Board at the Board’s December 2014 meeting. The
licensing-specific recommendations were presented by licensing committee chair Jeff Jessee, who
suthmarized the Rec Site license recormendation as follows:

We looked at this pretty carefully and basically the conclusion of the committee is
the board should just apply the statute as it was written. Goingback to a stricter
interpretation would not-only Tulfill the intent of the legislature in passing the
recrcational site license, but also bring more predictability to folks and close what
had potential at one point.in time to almost exponentially increase the number of
licenses available.®

The related “grandfathering” recommendation was not raised during this brief overview. Earlier
in his presentation, however, Mr. J essee had noted the committee’s generalized desire {0 avoid
unduly disadvantaging éxisting licensees, stating, “(ijn cases where we are rollirig back on some-
licenses, we looked for ways to ameliorate or minimize impacts on existing I-ic_ensee_s‘.’-’g'4

The committee’s recommendation about Rec Site licenses was one of scores of
recomimendations in the 35-page document presented to the Board in the Title 4 review,.and was
introduced as part of a lengthy presentation of the committee’s entire body of recommendations
‘on how the /. egfsfature might improve Title 4.5% At the close of that lengthy presentation, Chair
Klein asked for a motion “that we endorse this and move it forward.”*® In discussing the motion
and concerns about it, the Chair clarified that “moving it forward™ meant beginning the proeess of
drafting proposed legislation that would incorporate the committee’s recommendations, with such
draft legislation still subject to review by stakeholders and by the Board.¥" The Board

unanimously agreed to “move [the Title 4 review recommendations] forward.” **

licenise, the ABC Board would issue a memo explaining that all licenses of this type will be reviewed by staff and a
recommeéndation made whether it meets the Statutory. definition of a recreational site. Licensees would be given four
renevial periods (gight years) to submit an appéal to the ABC Board explaining how they comply with statute or
which operational changes they would make {e.g. instituting a seasonal leagié) to come into compliance. Atthe-end
?31: this period, licetises that-are'no longer 'in compliance wonld not be renewed.”),

Ex. P at 9:47.
5 Ex. P at 9:17.
8 Ex.P.
36 Ex: P at 10:37:
81 Ex. P at 10:39.
% Ex. P at 10:52.
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K.  July 2615: B’o.ard_reaffir_ms.'poliéy-'to--'St-ri'ch_y constrite Rec Site license

Atits July 2015 meeting; the Board reaffirmed its policy of strictly construing the Rec Site
Ii(’:ense'Statute:.gg' The issue arosein the context of an administrative matter — closing a
Department of Law file opened in 2013 wheii thé Board was considering adopting regulations.
governing its interpretation of the statute.”? Although the Board later decided to abandon the
regulation project in favor of simply deciding to sirictly construe the statute as written, the
Department of Law “regulation file” had remained open. After a very brief discussion of the
Board having “by policy decided” to “strictly follow the way Title 4 defines” the recreational site
license; the Board vated to closeout the regulation fil e’

L.  Denial of the Summit’s 2016 application to renew its recreational site license

While all of'the foregoing debate had been taking place, Board $taffhad quietly rerewed
the Summit’s recreational site license for 2012-2013 and 2014-2015.%* During this time, renewal
applications were being processed by staffin a fairly “automated” manner.” After assuming the
directorship in fall 2014, Director Cynthia Franklin had aspirations about making changes to the
process. Instead, however, “marijuana happened.”™ Specifically, in the fall of 2014, Alaska
voters approved Ballot Measure No. 2, which legalized the possession and use of marijuana by
adults.”® The new law took effect -on February 24, 2015. The legalization of marijuana had real
and significant impacts on-the day to day operations of the AMCO. The attention of the Director
'an'd'her staff was significantly diverted to address.—initially without any additional staff miembers
— the varied and complex legal, administrative, and procediral implications of legalization.

As aresult, the automated nature of license renewals remained the status quo. The
Director likened the renewal process to a very swift river through which 1,800 applications flow
every two years. Because of the volume of renewals, the small number of staff members, and the
significant additional burdens associated with adding marijuana to the office’s responsibilities,

renewal applications are only “dipped ont of the river” when a protést or objection has been made.

o Ex. Jat4:31-4:33.
20 Ex.Jat4:31.
o Ex. Jat4:32-4:33.
:j R. 25, 30, 32,

Franklin testimony; Oates testimony..

4 Franklin testimony.,
ks See AS 17.38.
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“The only renewals that.are brought before the board are the ones that received a protest or
objection,” Director Franklin tesfified. “Otherwise, it’s a complete back office p.l-"i}.ce_ss-.""96

Against this backdrop, en December 24, 2015, the Alaska Club submitted its application
to renew the license for 2016-2017.77 On December 31, 2015, Board staff issued-a temporary Rec
Site license for 2016-2017, subject to approval by the Board.”®

On January 19, 2016, the Board received a public objection to the Club’s renewal
application from Jeff Jessee. Although Mr: Jessee frequently appears before the Beard in his
capacity as the CEQ of the Mental Health Trust, he made his o'bjection as a private citizen (_and a
‘member of the Summit who personally disapproves of the sale of alcohol at his gym). Mr.
Jessee's objection argued that the Summit’s recreational site license “clearly does.not comply
with the language of the statute and was erroneously granted by the Board in the first p_lace."’-gg

The Board scheduled a hearing to consider the objection and make a decision about the
renewal application. ‘Thée Board held a 40-minute hearing on February 10, 2016, taking testimony
from Director Franklin, Mr. Jessee, Alaska Club counsel Fred Odsen, Alaska Club.CFO Mark:
Boright, and Alaska CHARR President CEO:Dale Fox.

In his testimony, Mr. Jesseé argued {o the Board that it should “correct a prior decision
which, in [his] opinion, needs to be reversed.”'™

Mr. Odsen pointed out that there were a hurhber of “activity-based” Rec Site licenses,
including six that had submifted renewal applications at the same time as the Alaska Club, and
whose licenses had been renewed without i_ar'o_test. He urged the Board not to single the Club out
for differential treatm'ent;l o1

The Director explained that this particular renewal application had been brought before the
Board because an objection had been received.'™ The Director also noted the mandatory
language in AS 04.11.330{a) which providés that a renewal application “shall be denied” if its

renewal would violate the statutory restrictions. pertaining to the particular license. 103

% Director Franklin expressed dissatisfaction with this state.of affairs, and noted her intent to “look hard” at:

the license renewal process, including determining whether the process.should be less autom_at‘ed_ and whether her’
office should be specifically identifying licenge renewal issues for the Board. Butshe indicated that the current
'_g_;salities of workload, staff size, and prioritizing have thus far precluded such a “hardlook™ from taking place.

} R: 12-13, 15.
% R. 10; Oates testimonyy: Franklin testimony.
o0 T h )
- Ex. 2.
400 Ex Kat12:57.
101 Ex. K at 1:04.

107 By Kat12:53, 116
103 Ex. K at 12:54.
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At the close of testimony, Board member Bobby Evans moved to deny the license renewal
pursuant to AS 04.11.330(a)(6). The motion carried 3-2, with members Tom Manning and Bob

194 he Club was directed to stop selling alcoholic beverages

Klein opposing the motion.
immediately.'*

The Alaska Club was shocked by the nonrenewal of its license. Mt. Brewster had
apparently believed that the license, once granted, would continue to be renewed as long as the
Club remaired a “clean operator™ with no violations, as it undisputedly had been.

Since the non-renewal of its Rec Site license,. the Summit has lost 22% of its

196 Mr. Brewster believes that this loss, or 4t least the liont’s share of it, is

membership.
aftributable to the loss of the Club’s recreational site license. Givenwhat he perceives as impacts
on membership, Mr. Brewster believes that-the loss of the license will cost the club $200,000~
$300,000 in revenue over the next twelve moriths, "

M.  Procedural history of-appeal

On March 4, 2016, the Alaska Ciub, through counsel, submitted a Notice of Defense and
request for hearing. An evidentiary hearing was held on August 22, 2016. 108 Both parties were
ably represented by counsel. Testimony was taken from Director Cindy Franklin, DCCED
Records and Li'censing Supervisor Sarah Oates, Alaska Club President/CEO Robert Brewster,
Alaska Club Vice President Mark Boright, and CHARR President/CEQ Dale Fox.

All exhibits submitted by both parties were admitted by stipulation. These-included ten
CDs of prior ABC Board méetings at which either the Summit’s license specifically, or the
construction of the Rec Site license statute generally, were discussed. F ollowing the hearing, the.
Director supplemented the record with recordings of three additional ABC Board meetings, which
were also admitted.'™® The record closed on September 9, 2016, after the parties’ submission of

post-hearing briefing.

104 Ex.’K,at1:36..

5 Ex.9, Stafforiginallyissued, and Director Franklin originally sigried, a notice to this effect but describing
the underlying-events as a “suspension.” Ex.9. The notice was posted at the entrance to the Summit, which Club
CEO Boright found “very embarrassing.” The Alaska Club ¢ounsel and Director Franklin quickly resolved the notice.
‘posting issue and replaced the notice with 4 letter on Club lettethead. Boright testimony.

"% " Brewster testimony, i

Brewster testimony. _

The evidentiary hearing was initially scheduled for early May 2016, but was postponied at the joint:request
of both parties: _ _

109. The CD recordings-of Board meetings dated April 29, 2014; July 8, 2014; and December 22, 2014, are
#dmitted.as Extiibits N, O, and P, respectively. '
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HI.  Discussion

A Legal framework and standard of review

Licenses issued under Title 4 are issued for two-year periods, after which the licensee
mu'sﬂc..176&111:{1:!131-.l”J The Director issues or renews all licenses and permits at the direction of the
Board.!"! The Board may delegate-to the Director “any duty” under Title 4 other than its power to
propose and adopt regulations.’

Just as with an initial application, the Board must provide notice of'a renewal application
to the relevant community council and o any nonprofit that has requested notification.'” And
just as with an initial application, any person “may object to an application for . .. renewal .. . by
serving upon the applicant and the board the reasons for the obj ection

The Board may hold a hearing on an application to consider any objections, or onits ewn
initiative, in order “to ascertain the reaction of the public” to an application.'” Justas AS
04.11.320(2) identifies ten broad circumstances under which the Board “shall” deny a new license
application, AS 04.11.330(a) sets out tiine broad categories under which the Board “shall” denya
license renewal application. These include that the Board “shall” deny a renewal application
where reniewing the license would “violate the restrictions pertaining to the particularlicense
under [Title 47,7116

The Board is .permi’t’ted to review a renewal application without notice or hearing, 17
However, if the Board votes to deny a renewal of a license, as it did here; the licensee is then
entitled to an administrative hearing conducted under Alaska’s Administrative Procedure Act 118
Because such a hearing concerns the denial of arenewal of a license, it is treated as-the equivalent
of taking away a license and the Director bears the burden of proof. 1 Following the hearing,

unless there is a delegation (which has'not oceurred here), the:natter thien returns to the Board for:
120

a final decision..

1o AS 04.11.210(b); AS 04.11.270, AS:04,11.680,

i AS 04.06.080. '

. AS 04.06.080.

13 AS 04.11.310.

1 AS 04.11.470. Likewisé, alocal governing body may protest a renewal. AS-04.11.480.

H AS 04:11.470; AS 04.11.510(b)(2); 3 AAC 304.150.

e AS 04.11:330(2)(6). '

7 AS 04.05.510(b).

1 AS-04:11.510(b)(1):

W2 dlaska Aleoholic Béverage Control Board v. Malcolm, Inc., 391P.2d 441; 444 (Alaska 1964).

120 Of note, the February 12, 2016 Notice of a Righito Hearing issued by the Director informed the licensee
that the Board’s decision to deny renswal would become finial within 15-days of that notice unless the licensee timely
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The decision at the end .of the second round wilt be @ more rigorously tested
version of the first decision. Ifit differs from the first, the difference may not
stem from any “errors” in the initial round. Instead, it is simply a.new decision

made with a different and more complete body of evidence. The task is to make

the best décision possible at the execttive branch level.™!

The final decisionmaker in such cages— here, the Board — may defer to judgments made by
agency staff, but is not required to do so. 122

B. Alaska Statute 04-.-1.1.210, as currently drafted, does not encompass the type of
“recreational activity” oceurring at the Sunimit.
As-a threshold matter, the Alaska 'Club takes issue with the Board’s interpretation of
AS 04.11.210, the Rec Site statute, and urges the Board to retumn to the broad reading espoused in
the April 2011 policy _m_ermt).l'z'3 But the Board’s decision to narrowl y construe the statute is
reasonable, appropriate, and far more consistent with the statutory language.than the April 2011
policy. To review, the statute reads:

(a) The holder of a recreational site license may sell beer-and wine at a.
recreational site-during and one hour before and after a recreational event that is
not a school event, for consimption on designated areas at the site.

(b) The biennial fee for a recreational site license is $800.

(c) In this section, “recreational site’” includes a location where baseball games,
car races, hockey games, dogsled racing events, or curling matches are regularly
held during a season. '

As noted in testimony before the Board and by members of the Board itself, at least three features
of this definition signal limitations on the scope:of recreational activities the statute is intended to
include.

The first is timing — the licensee may sell beer and wine beginning an hour before “a
recreational event” and ¢ontinue until an hour after the “event” ends." This proviso strongly
suggests that the intended purpose of the statute is to allow the sale of beer and wine during.

identifiable “recreational events.” It further suggests that a “recreational event” is something

requested a hearing, Because-a heéaring was timely requested, the Board’s decision on renewal will not become final
until the conclusion of proceedmas under the APA. See AS 44.62 520(a)(2)

12 In re Palier, OAH No. 09-0133-INS (Director of Insturanice 2009), at pp. 6-7 (describing this decision-
making paradigm in the context-of professionial licensing cases).

122 Id. at 7, citing In re Alaska Medical Developmeni — Fairbanks, LLC, OAH No. 06-0744-DHS, Decision &
‘Order at 5-6 (issued April 18, 2007; adopted by Commissioner of Health & Social Services in relevant part, Decision
:After Remand, Oct, 9, 2007).

123 _Alaska Club post-hearing brief, pp, 11-13.

i AS 04.11.270(a). '
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more specific than, say, the operating hours of a gym. 125 A recreational event is a time-limited
event that people.might arrive at an hour before it begins, and stay for up to an hour after it ends —
an event, subsection (c) tells-us, such as “baseball games, car races, hockey games, dogsled
tacing events, or curlihg matches.”

Indeed, the commonalities between the examples listed in subsection (¢) — “baseball
games, car races, hockey games, dog sled racing events, or curling matches” —are the second
distinguishing feature of “recreational events” under the statute. While the use of the word
“includes” si gpal_s- an intent to not restrict Rec Site licenses to -OIily these five events, the.
similarities amongst the five examples listed niecessarily informs the inquiry into the averall scope
of events that are included. All five have certain characteristics in common — all are competitive
sporting events, all are considered “spectator sports,” all are tithe-limited (e.g: to the length of the
game, race, or match), and all share the statute’s final distinguishing feature— they are all events
that “are regularly held during a season.” Just like the timing limitation in subsection (a), and the
specific, narrow list of exemplars, subsection (€)’s reference to events “regularly held during a
season” is another indicator that the “recreational events” contemplated in AS 04.11.2101s
something more concrete and identifiable than the “event” of relaxing after-a.gym workout. None
of which is to criticize the Alaska Club’s vision for the Summit. But that vision is not one that
fits.- within a commonsense reading of the Reo. Site license statute as it is currently drafted.

This commonsense reading is reinforced by the legal doctrine of ejusdem generis, alatin
phrase meaning “of the same kind.” Tt is & guideline of construction Holding that “where general
words follow an enumeration of persons or things, . . . such general words are not to be construed
in their widest extent, but-are to be held as applying only to-persons or things of the same general

kind or class as those specifically mentioned.”'*

An example of an application of ejusdemn
generis would be the interpretation of the phrase “horses, cattle, sheep, goats, or any other farm
animal;” the doctrine would suggest, in the absence of contrary factors, that “any other farm
animal” would encompass only si'z‘m'l'arly large mammials, and would exclude chickens.'”

As has since been discussed in some detail by the Board, the: 2011 “pelicy memc™ made

several leaps beyond this.commonsense interpretation, essentially creating a new type of license

12 The Alaska Club’s prelicaring brief suggests that the Legislature’s use of the word “may’ sug goests “that beer

and wingis permitted to'be'served during such a penod ‘but not.required to be served during those time frames.”
Alaska Club Prehearing Brief, p. 15, This is simply not a reasonable reading: of the word “may” in the context. of this
statute.

126 Black’s Law Dict. (5% ed. 1979) at 464.

127 The example comes from West v, Minicipality of Anchorage, 174 P.3d224, 228 {Alaska 2007}, quoting,
Black’s Law Dictionary. ' ' -
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outside what the statute actually allows. First, the memo identified and described the category of
“event-based recreational site license” for “spectator sporting events” strongly similar to. the
éxisting content of the statute, and provided that #his type of license “willallow the licensee to
sell beer and wine one hour before and one hour after an event” — precisely the window of time
provided for in the statute.™*® But the memo then went on to describe a second type of Rec Site
license - the “activity-based” Rec Site license, meant to cover whiat it identified as non-spectator
“recreational events,” including “baseball, sofiball, football, soccer, running, skiing, dog
sledding, curling, gymnastics, zip lines; volleyball, ¢limbing, hiking, fitness activities, golf,

w122 The policy then abandoned the statute’s one--

bowling, billiards, hiking, rafting, and boating.
‘hour-before-through-one-hour-after time restriction, providing that “an ‘activity-based recreational
site license will allow the licensee to sell beer and wine during times the recreational activity is.
taking place;”"* The Board was correct in subsequently identifying that this “policy” was
significantly out of step with the plain language of the actual statute.

“While the Alaska Club, among other licensees whose Réc Site licenses appear at odds
with the statute’s actual language, may be right that the business com_muni-’ty and the public would
henefit from & broader statutory scheme allowing the sale of beer and wine in broader contexts,
that ultimately is a legislative determination. The Board has correctly détermined that the statute.
does not currently contemplate the “activity-based” license the Board and its prior counsel
previously atternpted to create through “policy.” The Board’s-task is to interpret and implement
Title 4 as it currently exists, not as entrepreneurs may wish it existed. Towards that end, the
Board s engaged in considerable, thoughtful deliberation about the meaning and scope of the
Rec Site license statute over longer than five years, and its decision to strictly construe AS
04.11.210 is reasonable and appropriate.

C.  Whether the Board has discretion to change its interpretation of AS 04.11.210
in a way that negatively impacts existing licensees’ future eligibility for a Rec
Site license..

In addition to.taking issue with the specific decision to deny the Club’s renewal

application, the Alaska Clubmore broadly takes issue with the Board’s decision 1o reject its

128 R. 104 (“An event[-]based recreational site license includes the following spectator events; or other$pectator

sporting events having substantially similar characteristics — baseball gamies, softball gaiies; football games, soccer
tmatches, running events, skiing events, dog-sled races, hockey games; basketball games; curling matclies; gymnastics
meets, volleyball meets, car racing events, and snow machine races.”).

129 R.104.
130 R. 105.
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eatlier expansive reading of the Rec Site statute in favor of the current stricter interpretation, and
its fail'ﬁre to provide notice of this change to existing licénsees.
The Director argues that the Board has diseretion to change its interpretation at any time,

pointing to the “no binding precedent” statute, AS 04.11.537. But that statute, AS 04.11.537,

specifically relates to licensing decisions that are based on a finding about whether a license “is in.

the best interest of the _pulzl_lic.”131 Here, the Board’s decision was not based on a finding under
AS04.11 -33.0('3)_(1)’ that renewal was contrary to the public interest, but rather was based onits
conclusion under AS 04.11.330(2)(6) that the Summit did nct meet the statutory requirements for
a Rec Site license. 132 Because the Board’s decision is based. on AS 041 1..33.0(_-';1)(_6_), the “no
binding precedent”™ statite does not apply.

More fundamentally, the Alaska Club’s argument raises the question whether the Board’s
earlier adoption of the April 2011 policy memo obligated the Board to provide clear notice when
it later abandoned that policy. There can be no serious doubt that the Board has -discretion, as a
policy matter, to change its.approach to issues before it. The Board is vested by statute with the
“powers, duties and responsibilities necessary for the control of aleoholic beverages™ in Alaska.!*
Those powers, duties, and responsibilities necessarily include interpreting and implementing Title
4. Andthe Alaska Supreme Court has acknowledged the need to-afford the Board broader
authority in-carrying out its charge.

“Where the police power of the state is so vitally involved; as it is here, it becomes
imperative that these who are charged with the duty of regulating the industry
have a freedomn of action not restricted by limitations that may be required where.
other types of businesses are invelved. 34

Therecord reflects that the Board engaged in a thoughtfil, deliberative process for several years
as it puzzled through the best way to deal with Rec Site licenses. Its.decision to abandon an
overbroad approach in favor of a strict reading of the statute was within-its discretion.

But was public notice required? As the Board has since recognized, the April 2011 policy
memo’s addition of the entirely new category of activity-based Rec Site licenses went far beyond

and was incongistent with the plain language of the statute. The Board, acting in good faith,

131 See AS 04.11.537 (“In determining’ whether issuance, renewal; transfer, relocation, suspension, or révocation
.of a license is in the best interests of the public, the board need not conform to of distinguish its decision from any
action ‘it has takén in the past on applications presenting similar facts, but'may instead base its décision only on the
particular facts before it.”"}. ' ' ' '

132 Se¢ Ex. K at 1:21-1:23 {motion expressiy based on operation being inconsistent with the statutory
definition). '

132 AS 04.06.090.

134 Boehl v. Sabre Jet Room, 349 P,2d 585, 589 {Alaska. 1960).
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adopted. this policy at the advice of its then-counsel — advice that has since been recognized as
having been well-intentioned but fundamentally unsound. Itis well established that the Board
cannot escape its rulemaking-associated obligations under the: APA by calling a regulation a

135 The Board iwas thus-appropriately-advised by its new ‘counsel in June 2013 that it

“policy.
could not continue to follow the ‘*pdli'cy”'withoutr adopting it as a regulation, including following
the various public participation requirements associated with such ad_()ption,.'-m-

The Board is required to prom_ptly notify affected licensees of “major changes” to Title 4
and to regulations.adopted by the Board.’*” The Board never adopted a Ree Site license:
regulation — neither before it granted the Alaska Club’s 2010 application, nor 4t the time it
adopted the April 2011 “policy,” nor at any time since. At the same time, the policy itself was
invalid precisely because it purported to regnlate Rec Site licenses without having been properly
promulgated ‘as a regulation under'the APA. For the policy to ever have béen valid, the Board
needed to have adopted it as a regulation. Itnever did so, and sd stopped following the invalid
policy on the advice of counsel. The Alaska Club has provided no legal authority to support its
siiggestion that the Board was required to provide explicit notice tolicensees when it decided to
stop. followin g the policy it had imprudently adopted. Nor is the undersigned aware of such
-authoﬂty; Case law tells us that invalidly adopted regulatioris are per se invalid.'*® It would be
paradoxical to conclude that an agency cannot stop following an invalid pelicy until it gives
notice of intent to do 50.

Further, under the facts of this case, the Alaska Club had ample notice that the Board had
retreated from the April 2011 policy. The Boaid articulated its rejection of the policy in public
documents (such as the response to the legislative audit) available to licensees, and at meetings
attended by Club rcpr_esenfatives.- In particular, Club repre'sentat-ives were present at the June
2013 meeting when counsel told the Board it could not keep following the April 2011 policy
139

without putting those changes into a regulation.”” The Club was aware that the Board then began

pursuing regulatory changes, and that the draft regulation that was produced was Hmited to

135 See. Squiresv. Alaska Bd. af Architects, 205 P.3d 326, 333 (Alaska 2009).

136 Ex. F at 3:16-3:20. '

b7 AS04.06.090(d).

138 Squires v, Alaska Bd. of Architects, 205 P3d 326, 334 (Alaska 2009); see also Jerrvel v. State, 999 P:2d 138,
143-44 (Alaska 2000); Wickersham v. State Commercial kaeneSEmry Comm'n, 630 P.2d 1135, 1140 (Alaska
1984) (“Wherl 4 policy is invalidly promuigated underthe APA, generally the appropriate remedy is to invalidate the
offending policy until the procedures required by the APA are observed.”).

b Ex. F at3:16-3:20.
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competitive spectator S]JC_H"tS.-.MO By the time the Board abandoned the draft regulation project in.
lieu of having the Rec Site isste addressed as part-of the Title 4 review process, the Board had
already declared its intention to abandon itsili-advised April 2011 policy on the advice of
counsel. The Club was present at the meetings in whichi these key events took place, and hasnot
demonstrated that it was entitled to further notice of either the Board's abandonment of the
wrongly-adopted April 2011 policy, or of'its evolving views as to Rec Site licenses generally.

D.  The Board’s initial grant of the Summit’s Rec Site license does not estop it

from now denying the Club’s renewal application.

To theextent that the Alaska Club contends that the Board is estopped from de_ny:ing__-its
renewal appl'ica'tion, or mu'st:g_randfather i.ts.licensa‘for-s‘dme{peri'od of time becausethe Club has
relied on past action by the Board, this argument fails,

Mr: Brewster testified that he had been under the impression that the Club could not lose
its license for reasons beyond its control, and that, absert the Club “performing some misdeed,”
the Club would continue to possess the license. Mr. Brewster opined that the Club had been
treated unfairly, given its-good behavior-and “the representations made by” the Board and its
staff. When pressed, Mr. Brewster indicated his belief that the conduct by the Board and its staff
in granting the license initially amounted to a “misrepresentation,” if the Board did notintend.to
allow the Club to keep the license in perpetuity. Mr..Brewster and Mr. Fox both also suggested
that the Board's endorsement of the Titlé 4 teport amount to a “promise” to grandfather existing
licensees.

A claim that one is bound by prior promises, as Mr. Brewster.and Mr. Fox have suggested,
sounds in promissory estoppel, requiring a showing that:

(1) the action induced amounts to a substantial change of position;

(2) it was either actually foreseen or reasonably foreseeable by the promisor;

{3) an actual promise was made and itself induced the action or forbearance in
reliance thereon; and
(4) enforcement is necessary in the intérest of 'j'usti-ce..m
Here, neither the Board nor its staff made the Club any promises vis-a-vis some continued right to
“possess a Rec Site license in pérpetuity.

The Alaska Supreme Court réjected a similar claim in Ross v. Dept. of Reveniie, holding

that the eligibility requirements in place at one time do not “amount 4o an enforceable promise”

140 e )

' Ex.G, L _ . Lo .
ML Simpson v, Murkowski, 129 P.3d 433, 440, n. 18 (Alaska 2006); Ross'v. State; Dep 't of Revenute, 292 P.3d
906, 914-915 (Alaska 2012).
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that those requirements will never change.” The Alaska Club “cannot tely on an extant law as a

'promiSe that that law coirtinue to have the same effect in par_p_etu_ity.""143

Mr. Brewster also expressed his expectation that the February 2016 hearing on Mr.
Jessee’s protest of the renewal application would be “pro forma” because the Club had not had
any prior problems with its license. Mr. Brewst'ef’-s_profcssed expectations are inconsistent with
the most'bas'ic_:pro-_vi sions of Title 4, including the requirement that licenses be renewed every two
years. “To make out a ¢laim for promissory estoppel, one must show that “an actual promise was
madc_-.”’m"" There is no evidence.in the record of any promise that the Club would be exempted
from the process of renewal -application review.'

To the extent the Alaska Club contends that the Board is bound by the recommendations
of the Title 4 report, this argnment also-fails. Mr. Brewster also testified that he believed the
Board would impleément an 8-year sunset if it decided the license should not be renewed. Mr. Fox
likewise testified that he viewed the Board as ‘having * ‘promised” a lengthy sunset fo
nonconforming Rec Site licensees. However, the evidentiary record does not bear out this.view.
The Title 4 report contains scores. of recommendations for what a revised statutory scheme might
look like: The Board’s endorsement was: an agreemeént th_a_t these proposals should be put to the
legislature for consideration and action. The Board did not, by the Chair’s single-sentence
motion, adopt into policy each separate proposal set out in the 35-page report_._m The Board’s
aspirational endorsement of the Title 4 report and vote to move it towards legislative action
canniot reasonably be interpreted to bind the Board to the contents.of that:repoﬁ. While the
Board’s roll call vote on the Title 4 report may be-a learnin g oppottunity about the benefits of
clearly worded motions, the vote “approving” the report — as a set of recommendations to propose
for future legislative action — did not change its policies in place vis-a-vis Rec Site licens'es,.ﬁor
constitute an enforceable promiseto grandfatherin existing licensees.

M. Bréwster’s testimony suggested a significant degree of misunderstanding of both the

licensing process specifically and the scope and extent of the Board’s authotity generally. The

ME H,at91s.

e M., at915.

bt Szmpson v. Murkowskt, 129 P.3d at 442 (quoting Bmdy w. State;965 P.2d 1, 10 &n. 20 (Alaska 1998)),

145 Nor is there evidence of any reliance on'any alleged * ‘promises.” The tesumony established that the Club’s
investments related to the ability to serve beer and winé came at the front of end of the design and construction-
process — years hefore the Club even submltted its initial application for the Rec Site license. Ever if there were
otherwise. evidence. of some “promise’” ~ which, to be ¢clear; there is not — the estoppel claim would stil fail,

146 Indeed, as the Club’s post-hearing brief niotes, the préseritations about the report did not even cover each
recommended change. It is unreasonable to cofistrue the Board as having done anything more than agree that the.
recommendations should be promoted in the Iegislature.
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Club’s misunderstanding about the renewal application process does not entitle it to legal relief,
however.

E. The Summit received adequate due process'before and after the denial of its
Ree Site license renewal application.

‘The Alaska Club also-contends that the denial of its renewal application violated its ri ght
to both procedural and substantive due process.'” Procédural due process requires that before
property rights can be taken directly or infringed upon by governmental action, there must be
notice and an opportunity to be heard in a. meaningful, impartial hearing. 4% The Alaska Supreme
Court has tecognized that liquor licenses are property rights to which constitutional protectiors
attach,"® Accordingly, “[bJefore this property interest can be taken, due process requires that [a
licensee] be provided with notice and an opportunity to be heard in a meaﬁingﬁﬂ_, impartial
manner.”"> Addi’tio‘naﬂy, case law recognizes that licensees have no vested interest in rehewal of
a liquor license, which remains subject to Board approval.ls‘l‘

The- Alaska Supreme Court has rejected procedural due process challenges where the
challenger “received all the process she was due.”™2 Thus; in Gates v. City of Tendakee Springs, a
permit holder’s due process challenge failed where 'the-p_ermit holder “received advance notice of
the city's intent to order removal of her encroachment,and . . . had a chance to appeal the city's
decision.”*> Here, the “process that is:due” is determined by Title 4. The Alaska Club received

3% The Club had notice of the objection raised.

-all of the process that Title 4 requires, and more.
The Board held a hearing to consider the objection. The Club réceived advance notice of that

hearing, and was pemmitted to present testimony as well as the arguments of counsel. And the:
Club has now recetved an additional hearing under the Administraiive Procedure Act, where it

was permitted to call witnesses, cross-examine witnesses, present evidence, rebut opposing

17 Alaska Club Pre-hearing brief, p. 20.
148 of!ms v. State, Dep’ of Revenue, 991 P.2d 202 (Alaska 1999); Frontier Saloon, Inc. v. Alcoholic Beverage
Control Bd., 524 P.2d 657, 659 (Alaska 1974).
W Ro!fms; 991 P.2d.at 211; Gadfrey v. State, Dept, of Community and Econpmic Development, 175 P.3d.1198,
1203 (Alaska 2007); Froniier Salo(m v. dleoholic Beverage Control Board, 524 P.2d 657 (Alaska 1974).
130 Rollins, 991 P.2d.at 211.
131 Rollins v. Aleoholic. ‘Beverage Control Board, 991 ¥.2d 202, 207 (Alaska_1999).-_
152 Gates v, City of Tenakee Springs, 822 P.2d 455, 462 (Alaska 1991)
55 14,822 P.2d at 462.
154 To'the extent that the Alaska Club contends that it should have received nofice that the Board had changed
its interprétation on-fecreational site licenses, Club represeiitatives were present at Board meetings where the Board’s
evolving views of the Re¢ Site statute were discussed. The Club cites no legal authority to support its claim that it
was entitled to further notice of the Board'§ evolving views, and has not established that the lack of formal notice
coustitutes a denial of precedural due process.
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evidence, and present the oral and written arguments of 'CQuu'se'l.Iss The Alaska Club has not
shown it was denied procedural due process.

The Club also argues it was denied substantive due process. Substantive due process
requizes that governmental actions be reasonable and not arbitrary. However, “[t]he standard for
establishing a substantive due process violation is rigorous. A due process claim will only stand if
the state’s actions ‘are so irrational or arbitrary, orso lacking in faifness, as to shock the universal
sense of justice.”” The Alaska Club contends that the Board's changed intérpretation ofthe:
Rec Site license statute viclates its right to substantive due process, arguing that “rights should
not be eliminated by governmental action where to do so is unreasonable or unfair>'> The
Board’s evolving interpretation of the Rec Site license statute does not amount to a due process
violation. Plainly, interpreting the statutes it {s charged ‘with impletnhenting is a legitimate purpose
of the Board, as is remedying ifs own previous errors in the interpretation of those statates. The
Alaska Club has not shown that the Board’s evolved interpretation of the Rec Site license statute
has viclated its right to stbstantive due process:

To the extent that the Alaska Club argues. against the Board’s strict interpretation of AS
04.11.210 being only applied to the Alaska Chib’s renewal ap_pﬁ"c&ﬁ_ons’, and rot to any other
existing recreational site licensees’ renewal applications, this argument implic_ates‘ equal
protection issues, not substantive due process issues, so is addressed below.

¥. Does the Board’s selective eriforcement of the recreational site license statute —
in such a way that only the-S_ﬂmmit’-s--non—c'on-forl_iiing__-l_i_cens_'e was. rejected for
rénewal — violate the Club’s right to equal protection of the Iaws?

The Alaska Club also contends that the Board’s selective enforcement of the Rec Site

statute —denying the Club’s renewal application based on the-decision to strictly construe the

133 Not squarely at issue hére, but noteworthy, is whether the Board should be confiscating a non-renewed

license at the time of its initial decision under AS (4.11.510, as-opposed to waiting unti] that non-renewal decision
becornes final undet the Administrative Procedure Act. The renewal procedure statute is silent on this issue. The
Board’s practice has been to implement its non-renewal decision immediately — directing the licensee to immediaiely
stop operating the license — even though the licensee then has the opportunity f_(jr a formal hearing conducted under
the APA prior to the Board’s decision betoming “final.” See AS 04.11.510(b)(1).(right to a-hearing conducted under
the APA); AS 44.62.520(a)}(2) (decision ori APA matter becomes finat 30 days-after Board action on proposed
decigion, unless Board orders earlier effective date). Given the.purpose of the APA hearing under the Board’s
regulatory scheme ~— as déscribed above — to ensure that the Board has full information before. making its final
-decision, and given the sighificance of the-éxisting licensee’s property interest (e.g. urilike that of a first-time
applicant), the Board may want to consider revisiting this aspect of its procedures for non—renewals However, this
particular issue is ene neither squarely raised inthis case, nor for which any remedy would exist at this
time. Accordingly, it is not necessary fo- specifically decide whether the-Board’s enforcement of its F ebruary 2016
decision before that decision-became final under the APA implicates procedural due process concems.
15 Church v. State, Dep’t of Revenye, 973 P.2d 1125, 1130 (Alaska 1999) (quoting Application of Obermeyer,
717P 24 382,386-87 (Alaska 1986)).

' Alaska Club prehearing brief, p. 21,
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statute, while continuing to grant other-non-conforming lieense-holders’ renewal applications —
violates its right to equal protection of the law:
1, Equal protection averview

The Equal Protection Clause-of the Alaska Constitution guarantees “that all persens are
equal and entitled to equal rights, opportunities, and protection” under the law and administration
of thé State.”® In situations involving economic tights, the constitutional guarantee of equal
protection generally requires equal treatment of persons “similarly situated.”'*® While di-ffErently
situated parties may be tredted differently from one another, “provided that such treatment is
rationally related fo legitimate [govermmental] objectives,” the constitutional guarantee of equal
protection forbids irrational and arbitrary classification.’®® “In order for a classification to be
valid under Alaska’s equal protection test, it must be reasonable, not arbitrary, and must bear a.
fair and substantial relation to a legitimate governmental objective.”!*’

The specific equal protection claim raised in this-case is the Board’s selective enforcement
of the Rec Site statute. Selective enforcement of a statute or regulation runs afoul of the
constitutional guarantee of equal protection where an agency purposefully discriminates based on
an arbitrary or otherwise improper classification.'® The Alaska Club argues that the Board’s
selective enforcement of the statute to deny its renewal application based on non-conformity with
the statute; while continuing to grant renewals to comparably non-conforming licensees, violates
its right to equal protection. In cases alleging that the Board’s nonrenewal decision violated an
applicant’s right to equal protection by selective enforcement; the Alaska Supreme Court has held
that “in erder to make a prima facie case that the Board selectively enforced [a statutory]
requirement, [an applicant] would have to show that the Board intended to discriminate against

[the applicant] based on an arbitrary or unjustifiable classification.”'®® The party alleging the

158 ALASKA CoNsT. att. I, § 1 see alse ALasks Const. art. L, § 7 (due process guarantee):. Likewise, the
Fourteenth Amendment to'the Umted States Constitution mandates that no state. “detiy to.any person within its
jurisdiction the equal protection of the laws.” 'U.8. Const, Amend. XIV, § 1. This requires that“all persons similarly
cireumstanced [...] be treated alike” by any state action. F.S. Reyster Guang Co.v. Vat., 253 US. 412, 415 (1920).
139 State, Dep't'of Nat. Res. v. Alaska Riverways, Inc., 232 P.3d 1203, 1219 (Alaska. 2010).
160 See generally, Mathis v. Sauser, 942 P.2d 1117, 1123 1124 (Alaska 1997); State v, Anthony, 810 P.2d 155
(Alaska 1991); Wilson v. Municipality ofAnchomge, 669 P.2d 569, 572 (Alaska 1983).

! Wilsonv. Municipality of Anchorage; 669 P.24°569, 572 {Alaska 1983).
162 Rollins v. State, Dept. of Revenue, Aleoholic Beverage: Confrol Board, 991 P. 2d'202, 210 (Alaska 1999);
‘Rollins v, State, Dept. @"Pubhc Safety, 312 P.3d 1091, 1999 (Alaska 2013) (quoting sarme).
183 Rollins v. State, Dept. of Revenue, Alcoholic Bev erage Conirol Board, 991 P.2d 202, 210 (Alaska 1999);
Rollins v. State, Dept. of Public Safety, 312 P.3d 1091, 1999 (Alaska 2013) (quotlng same)
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equal protection violation “has the initial burden of producing evidence demonstrating
discriminatory iriterit. 164
2. Evidence of selective enforcement

The Director’s preheating brief argued that the Board’s action was constitutionally
permissible because the Board had properly chosen to “exercise its authority to deny renewal of
outstanding non-traditional recreational site 'l'icenses,_inc_ludihg the Summit’s, based on its best
interpretation of the statute and the legislative audit[.]” res Regrettably, however, the evidence at
hearing clearly demonstrated that the Board — through its staff — has not been “denying renewal of
outstanding non-traditional recreational site licenses-. . . based on its best interpretation of the:
statute.”” Rather, the Board’s staff has continued to-renew those licenses without any analysis or
review.

Even while the Bo._ard was rejécting new Rec Site licenses as inconsistent with the new
stricter reading of the statute, license renewals by the Summit and other licensees-continued to be
granted. This was so, apparently, because the Board staff was not bringing any renewal
applications to the Board’s attention unless a protest or an objection was received. 1% Thus,
although the Board’s November 2014 audit response letter stated that “the Board now carefully
reviews each [Rec Site license] application and issues.only those licenses which adhere to the
[Rec Site license] statute,” that was and ismot the practice being followed for renewal
applicaﬁons;m?' Absent-a protest or objection, staff do not bring renewal applications before the
Board —even in the case of renewal applications for the type of activity-based Rec Site licenses
the Board had decided and: declared that it did niot want t6 issue.! 68-

Ofthe small, well-knowh, easily identifiable group of licensees that fit the Director’s
description — “outstanding non-traditional recreational site licerisees™ — the Board’s staff has made
no attempt to deny renewal of these licenses. It is only in the case of the Alaska Club that staff
has brought the renewal application before the Board. Once the Alaska Club’s application was
before the Bodrd, of course, the Board did “exercise its authority to deny renewal” 6f the

Summit’s “non-traditional recreational site license . . . based on its hest interpretation of the

1e¢ Barber v. Municipality of Anchorage, 776 P.2d 1035, 1040 (Alaska 1989); Stafe v. Regfer King Co., 559
P 2d 56, 64-65 (Alaska 1976), modified onzeh’g, 562 P 2d 702 (Alaska 1977).

Director’s prehearing brief, p- 15.
'16-6 Franklin testimotry.

17 Franklin testimony.
168 Franklin testimony; Oates testimony.
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statute,”” Of all the previously-issued “non-traditional recreational site licenses,” however, only
the Summit’s license has been subjected to this analysis.

The Summit was not the only activity-based recreational site license up for renewal in
2016, Also up for renewal were the Rec Site Hcenses held T:i__y B.eluga:Bi-lli_artis_:, Diamond Bowl,
and Arctic Valley Ski Area. The Summit was the Only Rec Site license reviewed by the Board,
the only Rec Site reriewal application to which the strict interpretation of the statute was applied,
and the only Rec Site renewal application denied by the Board. Of note, while Director Franklin
observed that the Summit had been “specifically called out by the legislative audit” as an
improperly-granted Rec Site license, other licensees similarly “called out” as.outside the statute’s
scope — such as bowling elleys and billiard halls — were renewed without review by the Board.
Further complicating this analysis is that there i$'no evidence or suggestion that staff are
selectively reviewing Rec Site license renewals at the Board’s direction, or even that the Board is
_speciﬁ_caﬂy aware of the continued renewals by staff of other “non-traditional recreational site
licenses™ in a manner that appears comipletely contradictory to the Board’s stated intent to curtail
such licenses.

3. Equal protection analysis

The question, then, is whether this selective enforcément of the statutory requirernents
violates the Alaska Club’s right to equal protection. The.Alaska Supreme Court has long held
that “laxity in the enforcement of [a law] in other cases . .. would not constitute a denial of équal
protection” against the law’s enforcement in a particular case.' Thus, even ifa City only
enforces an ordinance against one resident, while failing to enforee it against similarly-situated
neighbors, the Court has not found unconstitutional selective enforcement “in the absence of
evidence of disctiminatory intent.”! T «pn agency need not— indeed, oftén cannot — apply a
statute simultaneously to all similarly situated parties to avoid viclating the equal protection
clauseso long as it is not intentionally discriminating against any party.”t7!

The Director relies on this body of case.law to defend the rejection of the Alaska Club’s
renewal application for nonconformity with the narrowly construed statute while, indisputably, no

other Rec Site renewa! application was similarly reviewed. The Director reliesin particular on

169 Nelson v, State, 387 P.2d 933, 935 (Alaska 1964).

e Luper v. City of Wasilla, 215 P.3d 342, 348 (Alaska 2009) (citing Rollins, 991 P:2d at 210): (“[E}ven
assuming Luper’s assertions that the city did not enforce the relevant ordinances against her neighbors are true, we.
have held that mere failure to enforce an ordinance against others similarly situated does not itself prove selective
enforcemant in the absence of evidence of discriminatory intent, ”)

1 State, Dept. of Nutural Resources v. Alaska Riverways; Inc., 232 P.3d 1203, 1220 (Alaska 2010).
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the Alaska Supreme Court’s two Rollins decisions, both of which involved this Board. But the
Rollins cases are distinguishable in several key réspects.

Ms. Rollins held a beverage dispensary license but was unabléeto seeure a location ffom
which to operate it. After grantingher several waivets of the opérating requirement, the Board
denied her request for another waiver and then revoked the license. Ms: Rollins appealed,
ultimatelyleading to the first Rollins decision, in 1999. In Rollins I, the Supreme Court rejected
Ms. Rollins’ equal protection argument based on selective enforcement, finding there was no
“evidence to show that Ms. Rollins was treated differently than other license holders who had
violated the 30-day operating réquirement 12

Here, of course, there is precisely such evidence. The-evidence is undisputed that the
Alaska Club has been treated differently from other Rec Site license holders whose licenses fall
outside the strict statutory interpretation éspoused by the Board, This, the Club contends, makes
it a “class of one” for purposes of an equal protection analysis.

Further, in Rellins I, the Alaska Supreme Court remanded the matter for consideration of
relief from judgment in fight of contradictions between the Board’s averments in Superior Court
(that other licensees had similarly lost their licenses after previously being granted waivers) and
the Director’s statement in ‘another context (that Ms. Rollins was “the first to be affected” by the
Board’s decision to begin a stricter enforcement ofifs consecutive waiver policy). On reémand to
the Superior Court in Rollins I, Ms. Rollins appears to have ultimately prevailed in Superior Court
on her selective en_forc'emen"n'c‘:Ia'i'n_z.'l 7

The United States Supreme Court has “recognized successful e‘qual" protection claims
brought by a “class of one,’ where the plaintiff alleges that she has béen intentionally freated
differently from others similarly situated and that there isno rational basis for the difference in

»1 Where a party is purposefully subjected to differential treatment of a kind that is

treatment.
“rrational and wholly arbitrary,” the Couit has held that an equal protection claim may lie,
separate and apart from whether or not the differential {reatment arises from some “'subj__ecﬁ\'re il

Wl]l 53_175

12 Rollins v. State, Dept of Revenue, Alcoholic Beverage Control Boand, 991 P.2d 202, 210 (Alaska 1999)..

17 See Rollins IT, 312 P.3d at 1093 (“On remarid, the superior court granted Rolling relief from its earlier-
Jjudgment and reversed the Board’s denfal of the waiver application.”). '

174 Village of- Willowbrook v.-Olech, 528 U.S. 562, 564 (2000 (citing. Siowx City Bridge Co.-v. Dakota County,
260 U.S, 441 (1923), and Alleghany Pittsbwrgh Coal Co. v. Commission of Websier. Cty., 488 U.S. 366 (1989)).

g Olech, 528'U.S. at 565.
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Under the selective enforcement test articulated in Rollins I, the Club must show that the
licensing action intentionally discriminated against it based on an “arbitrary or unjustifiable
classification.” What the “class of one” analysis clarifies is that the “discrimination’ need ot be
based on a protected classification (e.g., discrimnination based on race); tather, the inquiry is
whether the intenitional distinction singling out this licensee from others similarly situated is based
on a classification that is “wholly arbitrary” or-otherwise un_ju'stiﬁ'abl'e.

The Alaska Club argues that its right to equal protection has been violated by being treated
as-a “class of one,” in that there is a group of equally non-conforming licensees whose renewal
applications have not been subjected to the same: strict stamtory interpretation the Board has
applied to only the Alaska Club’s renewal application. The Alaska Club argues that this
differential treatment is arbitrary and capricious. While not discounting the ineredible pressures
under which the Director and her staff have been working in the aftermath of marijuaria
legalization, itis hard to disagree. Itis undoubtedly true that the staff has been overwhelmed by
the crush of work created by the legalization of marijuana. But the approach being followed with
regard to'Rec Site license renewals is so wi]dIyincons’istent with the Board’s'stated intent to
strictly construe the statute as to be “wholly arbitrary.”

The staff has chosen to bring to the Board’s attention only those renewal applications as to
which protests or objections are received. This would be areasonable approach to liquor license
renewals generally. Broadly construed, there is a “fair and substantial relationship” between the
classification — whether or not an ap_plicati'on has been ohjected to — and the-leg:ithnate
governmental objectives — ensuring that the Board carries out its dufies under Title 4, but also
streamlining the process where it is feasible to do so. As a general matter; differentiating between
those renewal applications to- which an objection has or-has not been received bears a fairand
substantidl relationship to the Board’s interests,

The inquity, however, does not-end there. In the specific case of Rec Site licenses, the
Board has repeatedly stated over the course-of several years that it rejects its previous broad.
reading of the Rec Site license statute, and intends to strictly construe the statute moving
forward.!” In light of the Board's stated intent to strictly construe the Rec Site statute, and:

particularly given the very small number of Rec Site licenses, it is itrational for Board staff not to:

176 Someiwhat iroublingly, bath the Board and the Commissioner responded to legislative audit concerns by

reporting that c’z_‘H Rec.Site license applications were being subjected to strict scrutiny, yét the evidence presented at
hearing shows this.ig niot the case.
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be-pulling all activity-based Rec Site licenses out of the “renewal river” for review by the Board.
Under the facts of this case, the classification beirig émployed is rratienal.

The Director contenids that the Alaska Club is not a “class of one” because no other Rec
Site license holder is exactly like the Alaska Club, and because only the Alaska Club licénse
renewal application received.an objection. Neither of these facts change the class of one analysis
under the unique facts presented here. Federal courts have emphasized the need for “class of one™
claimants to “show an extremely high degrée of similarity betiveen themselves and the persons to

2177

whom they comipare themselves. The Seventh Circnit Court of Ap_p_'eals requires a“class of

one” challenger to be “identical in all relevant respects or directly coriparable in all material

78 The reason for this stringent similarity requirement is to avoid

respects” to his comparators.
reading a constitutional claim into “almost every executive and administrative decision.”

Here, the stated basis for nonreriewal is that the Summit’s Rec Site license does not
comply with the strict construction of the statute. On its face, this is a perfectly acceptable reason
for non-renewal of a license: However, the evidence in the record suggests that the Club is
directly comparable in this respect with other nosiconforming licenses that not only were not:
dernied, but that wete not even reviewed. While the Club, as a “class of one” claimant, must show
a very high degree of similarity with those to whom it comipares itself, that burden is met here.'”
There is considerable evidence in the record that Board members, auditors, and objectors have all
identified a group of similarly non-conforming Rec Site lic'enses;,_aﬂ of which are viewed as being
outside the scope of the statute. The stated basis for the objection and for the non-renewal of the
Club’s {icense is the Club’s nonconformity with the statute, in a-way that is indistinguishable on
this record from other Rec Site licensees who originally obtained their Rec Site licenses while the
statute was more broadly construed.

That alleged nonconformity with the strictly construed statute is the “material réspect” for
purpose of evaluating the similarity between the Alaska Club and other licensees whose renewal
applications were approved without review. Ofall the nonconforming Rec Site licensees —
identified, for example, in the legislative-audit — only the Alaska Club has been singled out for

nonrenewal based on that nonconformity. Under thenarrow and unique facts of this case, this

177 Chibside, Inc. v. Valentin, 468 F.3d 144, 159 (2d Cir. 2006).

1 U.S. v, Moore, 543 Fi3d 891, 896 (7th Cir, 2008).

17 What i riot required, as the Director suggests, is:to-s0 narrowly constiue the similarify requirement as to.
make it meaningless — requiring, for example, that the Club show that other “fitness‘centers’ Had and were allowed to
keep Rec Site licenses. It would be unfair to read the requirenent so tiarrowly-as to automatically place the. Alaska
Club in its own category.
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differential treatment — singling out the Alaska Club while leaving untouched and unexamined all
other equally non-conforming Rec Site licenises —is so arbitrary as to viglate the Club’s ri ght to
equal protection.

This decision 1s, of course, a Board decision. In finding that the preliminary decision
earlierthis year to single out the Alaska Club was a violation of equal prote_ction-,_'the- Board
undoes that violation and restores the level playing field for Rec Site licensees. ‘Going forward,
the Board can apply its new, more correct interpretation of AS 04.11.210 to all future renewal
applications, treating applicants the same.
1IV.  Conclusion

The facts of this case are troubling, in that the evidence shiows that the staff is treating
renewal license applications in a manner that is inconsistent with the Board’s clearly stated
objectives on Rec Site licenses. At the same time, the narrow question of whether the Alaska
Club would otherwise be legally entitied to renewal of its license appears to clearly fayor
nonrenewal. But the' Board cannot so selectively enforce the statute as to. create a “élass of one,”
which, in the narrow and unique facts of this casé, it appears to have done..

While the Board i$ within its:authority to decide it will narrowly construe the Rec Site
statute, and to deny non-conforming renewal applications accordingly, it cannot apply the statute
in that manner only as to this licenses; while ignoting precisely the same issué a5 to the remaining
“activity-based” licensees. However, nothing in this decision should be read to endorse the broad

view of the Ree Site license statute promoted in the April 2011 policy memo, northe Board’s

adoption of that policyin the absence of art APA rulemaking process. Nor should this decision be

read to suggest that the Board erred in answering the legal question whether license No. 5004 is
outside the scope of AS 04.11.210. Nonetheless, because the Board, in evalu'ating. the Club’s
renewal application; failed to afford the Club eqgual protection of the laws, the denial of its-

renewal application for 2016-2017 must be reversed.

DATED: September £ , 2016.
By.

Cheryl Mandala
Admiinistrative Law Judge
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Adoption

'_The_Al_c'o'hol'iC Beverage Control Board adopts this décision as final under-the-aithority of AS
44,64.060(e)(1). Judicial review of this decision may be obtained by filing an appedl in the
Alaska Superior Court in dccordance with AS 44.62.560 and Alaska R. App. P. 602(a)(2) within
30 days after the date of distribution of this decision.

DATED this 332 dayof Qfa7«sif 2016,

By: 6;7 MM_/

7 Signature
L R f
Name
AT R
Title
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From: sharla rose

To: Alcohol Licensing, CED ABC (CED sponsored); McConnell, Erika B (CED)
Subject: Denali Arts Council Liquor License
Date: Wednesday, June 21, 2017 9:02:18 AM

To whom it may concern,

I am a long time supporter and volunteer of the Denali Arts Council. | am extremely upset that the DAC liquor
license is in question.

The DAC Hanger is a form of recreation in the Upper Susitna Valley area. The DAC regularly hosts movies,
concerts, and plays in Talkeetna. Now this great asset is in jeopardy because of a new classification of what
“Recreation” details. There is no difference between enjoying a beer at a hockey game or at a play.

The Denali Arts Council operating budget is heavily dependent on profits from the sales of beer and wine. If the
DAC loses their liquor license this great facility will probably go away.

I have heard about the Beverage Dispensary License and strongly feel that it is not the right fit for Talkeetna. Please
help the Denali Arts Council retain the Recreational License they have had for the last few years.

Thank you,

Sharla Rose

P.O. Box 70
Talkeetna, AK 99676
907-733-7322
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From: grete@mtaonline.net

To: McConnell, Erika B (CED)
Subject: Talkeetna Performing Arts Hangar
Date: Tuesday, June 20, 2017 8:32:33 PM

Dear Erica McConnéell

| heard through "Talkeetna's grapevine" that our beloved Denali Arts Council isin danger of
losing its liquor license! Wow! Why?

It is enjoyable to attend music performances, art shows, plays, improv, movies, wedding
receptions, beer tastings, fundraisers, art auctions,and other programs at our beloved arts
hangar, and and be able to make it a"social" event with a glass of beer or wine.

| can't imagine not being able to have these events without beer and wine available. It's not a
bar crowd that comes...there are certainly many barsin Talkeetnato appeal to that crowd.

With increasing cuts of monies to non-profits and the performing arts, sales of beer and wine
for the Denali Arts Council are amodest income that helps with their expenses.

| urge you to renew the liquor license for Denali Arts Council.
Sincerely,
Grete Perkins

A supporting member of Denali Arts Council
Talkeetna
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From: Sandy Shoulders

To: McConnell, Erika B (CED)

Cc: colleen@denaliartscouncil.org Love
Subject: Denali Arts Council

Date: Tuesday, June 20, 2017 7:24:12 PM

| am the program director for Denali Arts Council’s Music Academy. | teach music, conduct an orchestra, bring in
professional performers for shows, and direct local productionsand | do it aimost entirely as avolunteer. At some
events, | like to have the beer and wine bar open for my patrons to enjoy a drink while they are socializing at
intermission. If the event is child focused, | do not have the concessions open.

The Sheldon Community Arts Hangar is our community “living room”. We have avariety of events here, all which
can be considered recreational. The revenue from the beer and wine helps us keep the lights on and the heat going.
Unless the State of Alaskawantsto provide a perpetual grant in the same amount as DAC generates with our beer
and wine sales, then | suggest you leaveit asitis. We are being creative and working very hard to sustain the
programs we have. We have done nothing to violate our license and should not be punished for someone else’s
definition of “recreation”.

Please |leave well-enough aone. “If it isn’t broken, don't fix it.”
Thank you

Sandy Shoulders
tkb@al aska.net
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From: Erin@mtaonline.net

To: McConnell, Erika B (CED)
Subject: Denali Arts Council Requirements
Date: Tuesday, June 20, 2017 4:17:53 PM

To whom it may concern,

DAC is in jeopardy of losing its liquor license due to an opinion that "recreation”
means only sporting events.

| have been a resident of Talkeetna since 1976 and, along with my family, an ardent
supporter of Denali Arts Council which, for years, has provided outstanding
performances, plays and programs for our upper valley communities and visitors—
often the only live performances available to us. We have enjoyed the opportunity to
have a lovely glass of wine during adult performances. Your current “requirement to
are onerous, ones that put the continued level of offerings in peril.

As a strong supporter of Denali Arts Councill, | also and especially agree with the
information below:

DAC is the only all year form of community-based recreation in our rural area. We
have no bowling alleys, golf courses, curling, hockey or baseball leagues, no car
racing stadiums or movie theaters. We have DAC. DAC is an essential part of
community health, even receiving Mat-Su Health Foundation Funds for the mental
health aspect of getting all people out, targeting all ages and income levels, in the
winter months.

| don’t see the “recreational” difference between a hockey game and a play. | would
add that the potential for negative behavior is considerably higher in sports venues
than performance venues.

If DAC is required to have someone with a "Beverage Dispensary License" apply for
catering permits to serve alcohol at events, then the "Beverage Dispensary License"
holder will likely become a gateway to choosing art, as it's highly likely that the
License holder won't have interest in catering a small art event and will only be
interested in large "parties” when a high amount of alcohol is expected to be
consumed. We don't want DAC to become yet another "bar" and become limited in
the amount of cello concerts, flamenco guitar concerts, musicals and drama events,
due to lack of catering interest by the License Holder.

DAC is a non-profit, and the income from alcohol is built into their meager budget.
Any reduction in income to DAC will severely hurt DAC's ability to bring events to the
public or to keep its venue open. As a former DAC board member, | can honestly
attest to the fact that financing staff and performances is a never ending challenge.
Adding additional financial burden will reduce the outstanding options we all now
enjoy. Please reconsider your current catagorization of this wonderful organization!

Sincerely,
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Erin Aulman

P.O. Box 28
Talkeetna, AK 99676
907-733-2310
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From: Alcohol Licensing, CED ABC (CED sponsored)

To: McConnell, Erika B (CED)
Subject: FW: Renewal of liquor license
Date: Wednesday, June 21, 2017 11:06:47 AM

From: Grete Perkins [mailto:grete@mtaonline.net]

Sent: Tuesday, June 20, 2017 8:40 PM

To: Alcohol Licensing, CED ABC (CED sponsored) <alcohol.licensing@alaska.gov>
Subject: Renewal of liquor license

To the Alcohal Licensing Board~

| heard through "Talkeetna's grapevine" that our beloved Denali Arts Council isin danger of
losing its liquor license! Wow! Why?

It is enjoyable to attend music performances, art shows, plays, improv, movies, wedding
receptions, beer tastings, fundraisers, art auctions,and other programs at our beloved arts
hangar, and be able to make it a"socia" event with a glass of beer or wine. | can't imagine not
being able to have these events without beer and wine available. It's not a bar crowd that
comes...there are certainly many barsin Talkeetnato appeal to that crowd.

With increasing cuts of monies to non-profits and the performing arts, sales of beer and wine
for the Denali Arts Council is amodest income that helps with their expenses.

| urge you to renew the liquor license for Denali Arts Council.
Sincerely,
Grete Perkins

A supporting member of Denali Arts Council
Talkeetna

2] Virus-free. www.avast.com
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From: Debra Whitecar

To: Alcohol Licensing, CED ABC (CED sponsored)

Cc: McConnell, Erika B (CED)

Subject: Denali Arts Council in Talkeetna > support for liquor license
Date: Wednesday, June 21, 2017 12:28:26 PM

Dear Board of Directors,

| am a board member of Denali Arts Council and a long-time community member of
Talkeetna. | am writing to you today in support of re-issuing aliquor license to Denali Arts
Council, as you have done in many past years before your requirements were changed.

Asyou know, Denali Arts Council (DAC) isin jeopardy of losing itsliquor license due to an
opinion that "recreation” means only sporting events.

DAC isthe only form of community-based recreation in our rural area. We have no bowling
alleys, golf courses, curling, hockey or baseball leagues, no car racing stadiums or movie
theaters. We have DAC! DAC isan essential part of community health, even receiving Mat-Su
Health Foundation Funds for the mental health aspect of getting all people out, targeting all
ages and income levels, in the winter months and of course year round.

Our community members don't appreciate being told at what "type" of recreation they may
consume a glass of beer or wine. Thereisvirtually no "spectator based" difference between a
hockey game and atheatre play.

If DAC isrequired to have someone with a"Beverage Dispensary License" apply for catering
permits to serve alcohol at events, then the "Beverage Dispensary License" holder will likely
become a gateway to choosing art. hereiswhy: It ishighly likely that the license holder won't
have interest in catering a small art event and will only be interested in large "parties’ where a
high amount of alcohol is expected to be consumed. Talkeetnans don't want DAC to become
yet another "bar" and become limited in the amount of cello concerts, flamenco guitar
concerts, musicals and drama events, due to lack of catering interest by the license holder.

And here the major reason why DAC is in such need to keep itsliquor license: DAC isanon-
profit, and the income from alcohol is built into their meager budget. Any reduction in income
to DAC will severely hurt DAC's ability to bring events to the public and to keep it's venue
open.

| strongly urge your Board to work on rewording the definition of “recreation” to include the
arts, like Denali Arts Council. Denali Arts Council’sfutureisin your hands.

Sincerely,

Debbie Whitecar

Debbie Whitecar
Denali Arts Council Board Member
907.733.2553
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From: Alcohol Licensing, CED ABC (CED sponsored)

To: McConnell, Erika B (CED)

Subject: FW: Denali Arts Council

Date: Wednesday, June 21, 2017 4:00:13 PM
----- Origina Message-----

From: kaublue@earthlink.net [ mailto:kaublue@earthlink.net]

Sent: Wednesday, June 21, 2017 3:58 PM

To: Alcohol Licensing, CED ABC (CED sponsored) <alcohol.licensing@al aska.gov>
Subject: Denali Arts Council

Dear ABC Board,

| am writing to explain what the Denali Arts Council meansin Talkeetna with regards to alcohol consumption. |
recently saw a Juilliard trained cellist, play a cello that was built when Beethoven was eight, choosing a piece that
won both him and the composer agrammy afew days later. Wine pairs perfectly with that experience for some, and
it wouldn't be the same without it.

However, some people in Talkeetna don't drink. For example, EM S responders, pilots, folks with acohol and
medical problems. If the only option for entertainment is the "local bar" then these folks have aproblem. Thereis
an understanding at the "bar" that free music means paying for it through drinks.

At Denali Arts Council, people are free to choose whether to drink or not because there is aticket price for their
events. People only are allowed to drink during the event and folks of all ages commune for an awesome event.

I'm having a hard time understanding why it would be OK to watch curling with a beer but not an play. Inrural
areas, hockey arenas, car racing venues, baseball leagues and curling leagues just don't exist. Heck, we don't even
have a movie theater. We have the Denali Arts Council and they produce what we like to see.

Please don't turn our town into just a bunch of bars. Thank you!

AylaLoper
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From: Alcohol Licensing, CED ABC (CED sponsored)

To: McConnell, Erika B (CED)
Subject: FW: DAC Liquor License
Date: Thursday, June 22, 2017 8:36:18 AM

From: Tasja Williams [mailto:tasjaalaska@gmail.com]

Sent: Thursday, June 22, 2017 8:33 AM

To: Alcohol Licensing, CED ABC (CED sponsored) <alcohol.licensing@alaska.gov>
Subject: DAC Liquor License

To whom it may concern,

| am writing in regards to the revocation of the Talkeetna Denali Arts Council Liquor License.

Y ou must be aware that the

DAC is a non-profit, and the income from alcohol is built into their meager budget.
Any reduction in income to DAC will severely hurt DAC's ability to bring events to the
public or to keep it's venue open.

The DAC is the only form of community based recreation in our rural area. We have
no bowling alleys, golf courses, curling, hockey or baseball leagues, no car racing
stadiums or movie theaters. We have DAC. DAC is an essential part of community
health, even receiving Mat-Su Health Foundation Funds for the mental health aspect
of getting all people out, targeting all ages and income levels, in the winter months.

Please do not take their liquor license away on grounds that due to an opinion that
“recreation” means only sporting events . DAC needs this license and Talkeetna
needs DAC.

Thank you for your time and support.

Nataga Williams
Dendli Arts Council Patron
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From: Alcohol Licensing, CED ABC (CED sponsored)

To: McConnell, Erika B (CED)
Subject: FW: Denali Arts Council liquor license
Date: Thursday, June 22, 2017 9:26:46 AM

From: DEBORAH VAUGHAN [mailto:dvaughan@mtaonline.net]

Sent: Thursday, June 22, 2017 9:26 AM

To: Alcohol Licensing, CED ABC (CED sponsored) <alcohol.licensing@alaska.gov>
Subject: Denali Arts Council liquor license

To Whom this may concern

Denali Arts Council is the only form of community=based recreation in our rural area. We have no
bowling alleys, golf courses, curling, hockey or baseball leagues, no car racing stadiums or movie
theaters. We have Denali Arts Coucil. DAC is an essential part of community health, even
receiving Mat-Su Health Foundation Funds for the mental health aspect of getting all people out,
targeting all ages and income levels, in the winter months.

DAC is a non-profit, and the income from alcohol is built into their meager budget. Any reduction
in income to DAC will severely hurt DAC's ability to bring events to the public or to keep it's venue
open.

Please consider these points when making you decision.

Thank you,

Deborah Vaughan
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From: Alcohol Licensing, CED ABC (CED sponsored)

To: McConnell, Erika B (CED)
Subject: FW: Talkeetns Arts Hanger
Date: Thursday, June 22, 2017 10:35:29 AM

From: Lisa Smith [mailto:lisasmith60@gmail.com]

Sent: Thursday, June 22, 2017 10:14 AM

To: Alcohol Licensing, CED ABC (CED sponsored) <alcohol.licensing@alaska.gov>
Subject: Talkeetns Arts Hanger

To whom it may concern,

| am writing to try and persuade you to please please please not take away the liquor licence
for DAC at the Hanger. The Arts Hanger isavital part of our little community. | am a
volunteer and serve beer and wine at various events throughout the year. We have concerts,
plays, dances and all kinds of fun events for our community.Alot of the money we need to
keep these events happening comes from the sale of beer and wine. | am afraid that we will

not be able to provide these vitally important events without it! We dont have any other venue.

We truelly NEED to keep it up and running! We have no other place in town to gather
together and recreate...no movie theater( we do show movies at the hanger), no bowling
aley,swimming pool,skate park, etc. During the long cold winters we really enjoy all the
events and community involved art shows and events at the ArTS Hanger. | dont understand
what theissue is or why the licenceisin jeopardy as there have been zero issues or problems.
PLEASE UNDERSTAND THAT THISWOULD BE DEVESTATING TOOURLITTLE
VILLIAGE.

Thanks for listening!

Lisa Smith from Talkeetna
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From: Sarah Kehoe

To: Alcohol Licensing, CED ABC (CED sponsored); McConnell, Erika B (CED)
Subject: Denali Arts Council
Date: Thursday, June 22, 2017 2:58:48 PM

Dear Ms. McConnell and staff,

| am writing to request that Denali Arts Council (DAC) be allowed to keep its liquor license.
DAC provides important community building events supporting art, music and performance in
asmall towninalargerural area. It isanon-profit organization that needs every source of
income to keep its doors open.

Thank you for your consideration and deliberation on this matter of importance for my
community.

Sarah Kehoe PA-C

P.O.Box 765

Takeetna

907.315.3576

“We are what we are connected to”.
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From: heather

To: Alcohol Licensing, CED ABC (CED sponsored); McConnell, Erika B (CED)
Subject: re:Denali Arts Center liquor license

Date: Thursday, June 22, 2017 3:38:52 PM

Hi,

| am a 19 year resident and former business owner in Talkeetna. | strongly support allowing
DAC to keep their liquor license. It isan important means of income for this wonderful non-
profit that provides all types of entertainment, recreation and classes to the entire community.

Separating out sports events from the arts, music and other genres seems prejudicial. What
difference does it make what the event is? Why should sports be allowed to have alcohol and
not other forms of entertainment or community events?

Talkeetnaisalso arura community and not many sporting events occur here. A few take
place outside where there would not be aliquor license anyway.

| also don't think DA C should be required to have someone with a beverage dispensary license
to apply for catering permits. Thisistoo much red tape for such asmall community producing
small events.

Thanks for your time.

Heather Zimmerman
PO Box 952
Takeetna, Ak 99676
907-354-1447

69


mailto:alcohol.licensing@alaska.gov
mailto:erika.mcconnell@alaska.gov

From: Tasja Williams

To: McConnell, Erika B (CED)
Subject: DAC Liquor License
Date: Thursday, June 22, 2017 4:31:07 PM

Good Morning ErikaMcConnell,

| am writing in regards to the revocation of the Talkeetna Denali Arts Council Liquor
License.

You must be aware that the

DAC is a non-profit, and the income from alcohol is built into their meager budget.
Any reduction in income to DAC will severely hurt DAC's ability to bring events to the
public or to keep it's venue open.

The DAC is the only form of community based recreation in our rural area. We have
no bowling alleys, golf courses, curling, hockey or baseball leagues, no car racing
stadiums or movie theaters. We have DAC. DAC is an essential part of community
health, even receiving Mat-Su Health Foundation Funds for the mental health aspect
of getting all people out, targeting all ages and income levels, in the winter months.

Please do not take their liquor license away on grounds that due to an opinion that
“recreation” means only sporting events . DAC needs this license and Talkeetna
needs DAC.

Thank you for your time and support.

Natasja Williams
Denali Arts Council Patron
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From: Abby Bradley

To: Alcohol Licensing, CED ABC (CED sponsored)
Cc: McConnell, Erika B (CED)

Subject: Denali Arts Counsel

Date: Thursday, June 22, 2017 5:45:50 PM

To whom it may concern;

I'm writing regarding the liquor license for Dinali arts Council and Talkeetna. | am aformer
board member, consumer of the arts, and parent of children who benefit from DAC's
programs.

Until Kitnawe don't have many options for enrichment, growth, and entertainment. We have
no sporting events, movies, bowling, skating, and very few parts and recreation outside of
what Dkc offers. What we have is mainly through Denali arts Council. This nonprofit
organization runs on atight budget and they rely heavily on. They also rely on the money that
comes with alcohol sales and rental of the facility which may not be rented if no alcohol
availability. Without thislicense Denali arts Council simply may not be able to afford to keep
its doors open. Without Denali arts Council our community members with suffered a great
loss. Our children would have no musics lessons, circus, plays, art hangings, etc.

Please reconsider this rule that seems to perhaps be more applicable in larger communities.
Though it doesn't make sense in general that drinking at sporting eventsis safer than drinking
st art events.

Thank you for your time and consideration.

Abby Bradley
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From: Elizabeth Burnside

To: Alcohol Licensing, CED ABC (CED sponsored); McConnell, Erika B (CED)
Subject: Denali Arts Council"s Liquor License
Date: Friday, June 23, 2017 11:46:41 AM

To Whom it May Concern,

The Denali Arts Council isavery important venue for the community of Talkeetna. It offers
year round arts programming to all members of our community. It isimportant to the health
of our community, by encouraging everyone to get out and socialize during the long winter
months. It provides art, drama and music programming for our children, and offers
scholarships to make it accessible for all families. Art classes at Talkeetna Elementary School
are not funded by the school district asthey are in the larger schools of Wasillaand Palmer.
The PTA and our community raise the money to provide these classes. The DAC hosts wine
and paint nights to fundraise the money for our school's art classes.

The DAC isanon-profit organization that relies on the proceeds of alcohol sales at these
events. It partners with other important organizations to fundraise. Please do not make
changesto the DAC'sliquor license.

Thank Y ou,

Elizabeth Burnside
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From: Cherie Lovely

To: Alcohol Licensing, CED ABC (CED sponsored)
Cc: McConnell, Erika B (CED)

Subject: Denali Arts Council

Date: Friday, June 23, 2017 2:41:28 PM

| am writing in regards to DAC's alcohol license. In our small community we have little
opportunity for family friendly, community and art related events. Those that enjoy a glass of
wine or cold beer during those events also help to fund these events by their purchases.

| am asking that you do not revoke the liquor license.

Thank you,

Cherie Lovely.
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From: Laura Caillet

To: Alcohol Licensing, CED ABC (CED sponsored); McConnell, Erika B (CED)
Subject: Denali Arts Council
Date: Friday, June 23, 2017 2:53:35 PM

To Whom it May Concern -

| am writing on behalf of Denali Arts Council (DAC) in Talkeetna. | have been made aware that their liquor license
isin jeopardy due to an opinion that “recreation” means only sporting events. Here are afew thingsto consider
about our small community.

1. DAC istheonly form of community-based recreation in our rural area. We have no bowling alleys, golf courses,
hockey or baseball leagues, no car racing stadiums or movie theaters. We have a community arts facility that houses
awide variety of local “recreational” events. DAC is an essentia part of community health, even receiving Mat-Su
Health Foundation Funds for the mental health aspect of getting all people out, targeting all ages and income levels,
in the winter months.

2. Thereisvirtually no "spectator based" difference between a hockey game and aplay or adance or live music.

3. If DAC isrequired to have someone with a"Beverage Dispensary License" apply for catering permitsto serve
alcohoal at events, then the "Beverage Dispensary License” Holder will likely become a gateway to choosing art. It is
highly likely that the License holder won't have interest in catering asmall art event and will only be interested in
large "parties’ when a high amount of alcohol is expected to be consumed. Y ou don't want DAC to become yet
another "bar" and become limited in the amount of cello concerts, flamenco guitar concerts, musicals and drama
events, due to lack of catering interest by the License Holder.

4. DAC isanon-profit, and the income from alcohol is built into their meager budget. Any reduction in income to
DAC will severely hurt DAC's ability to bring events to the public or to keep it's venue open.

| strongly encourage you to consider these points about our small community when deciding about aliquor license
for Denali Arts Council.
Thank you for your time.

~Laura Caillet
Takeetnaresident
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From: Alcohol Licensing, CED ABC (CED sponsored)

To: McConnell, Erika B (CED)
Subject: FW: Denali Arts Center liquor license
Date: Friday, June 23, 2017 3:25:47 PM

From: Carol Gross [mailto:cmgross@mtaonline.net]

Sent: Friday, June 23,2017 3:21 PM

To: Alcohol Licensing, CED ABC (CED sponsored) <alcohol.licensing@alaska.gov>
Subject: Denali Arts Center liquor license

To whom it may concern;

I'm writing in regard to the revoking of the Denali Arts Center's liquor license, and
hope you will reconsider for several reasons. DAC is the only building in the
Talkeetna area built solely to meet the recreational needs of the community. It offers
varied activities for people of all ages and income, which is especially important
during the winter months.

While it is true we do not hold sporting events, sports and physical activities are only
one type of recreation. In Talkeetna the only hockey teams we have are for children.
It seems far more appropriate to serve alcohol at a play attended by adults than a
hockey game for children.

DAC is a non-profit organization and depends on alcohol sales as part of it's budget.
Much of this money is from out of town as many visitors are attracted by DAC's
recreational offerings. This benefits local businesses as well as DAC. If DAC is
forced to rely on a license holder to offer alcohol then the holder will be able to
determine when it will be offered, instead of DAC. This will not only diminish the
profits from sale, but most likely reduce the times offered to the larger events at the
expense of the smaller venues. This reduction in income will definitely affect DAC's
operating funds, especially in these days of budget cuts.

Thank-you for your time, and | hope you will take my concerns under consideration.

Sincerely,
Carol M. Gross
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From: Rebekah Mathiesen

To: Alcohol Licensing, CED ABC (CED sponsored); McConnell, Erika B (CED)
Subject: Denali Arts Council Recreational Liquor License- Talkeetna, AK
Date: Friday, June 23, 2017 4:13:56 PM

To Whom it May Concern,

| am writing you with great distress about revoking the recreational liquor license Denali Arts
Council has had for over 10 years.

Sports are not the life blood of this community... art is.

The DAC brings cultural experiencesto this small, rura community in Alaska, and itis
considered recreation for us. We bring plays, dance/circus, art gallery openings, fundraising
for art programs in the community, film/beer festivals, concerts and SO much more to our
winter life. Sadly, without the ability to purchase acohol, people will not be as tempted to
attend these events.

Denali Arts Council is anon-profit organization, and the income from alcohol is built into
their meager budget. Any reduction in income to DAC will severely hurt their ability to bring
events to the public or to keep it's venue open.

Please reconsider your choice to remove the recreational liquor license for Denali Arts
Council in Talkeenta, Alaska. The whole town depends on this organization to keep spirits
high.

Bekah Mathiesen

Denali Arts Council Board of Directors
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From: Kathy Stoltz

To: McConnell, Erika B (CED)
Subject: Denali Arts Council - Alcohol Licensing
Date: Friday, June 23, 2017 4:20:21 PM

| am under the understanding that there is a current review of the category that the alcohol licensing
which Denali Arts Council holds is in jeopardy of being changed or even possibly being eliminated
based an interpretation of the description of the type of license they hold.

The Denali Arts Council is the only venue in our community which large enough to hold different
events larger events. Denali Arts Council (DAC) building is our community center. Sports events
like ski races, bike races in addition to weddings, live art performances and other events are held in
this building.

DAC is a nonprofit organization that a small portion of its budget is from beer and wine sales, but the
larger picture of the sales is that the opportunity to offer events that include the beer and wine
sales. Aloss of the opportunity beer and wine would reduce the number of events willing to rent
our facility and greatly reduce our revenue sources.

Please consider that in a small village like ours does not have the same opportunities as other larger
cities to host events. Please do not make any changes to the licensing and allow Denali Arts Council
to keep the beer and wine license in place.

Kathy Stoltz

Former Board member of DAC and local business owner
Meandering Moose Lodging
kathy@meandering-moose-lodging.com

907-733-1000
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From: Sandra Ehrlich Mathiesen

To: Alcohol Licensing, CED ABC (CED sponsored); McConnell, Erika B (CED)
Subject: Denail Arts Council (DAC) Support to Retain its Liquor License in Talkeetna
Date: Friday, June 23, 2017 4:43:01 PM

Good afternoon Erika and the Alcohol Beverage Control Board,

I'm writing to ask for your support for the Denali Arts Council (DAC) in Talkeetnato retain its
recreation liquor license.

As aTakeetnaresident, the DAC isthe primary form of recreation in the remote Upper
Susitna Valley. It isan essential asset to our community. It isavital part of our community's
health--it attracts people of all ages and income levels year-round.

| would consider DA C audiences as spectators in the sport of art--be it a circus, concert,
wedding, gallery opening, play, improv event, movie, fundraising events, etc.

The DAC isanon-profit, and the income from alcohol is built into their meager budget. Any
reduction in income to DAC will severely hurt DAC's ability to bring events to the public or to
keep this venue open.

I'm asking you to please continue the DAC's recreation liquor license.

Thank you for your time and support.

Dr. Sandra Ehrlich

President, Friends of Talkeetna Library
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From: Alcohol Licensing, CED ABC (CED sponsored)

To: McConnell, Erika B (CED)
Subject: FW: Licensing Board - Denali Arts Council in Talkeetna
Date: Monday, June 26, 2017 8:16:21 AM

From: Kathy Stoltz [mailto:kathy@meandering-moose-lodging.com]

Sent: Friday, June 23, 2017 4:20 PM

To: Alcohol Licensing, CED ABC (CED sponsored) <alcohol.licensing@alaska.gov>
Subject: Licensing Board - Denali Arts Council in Talkeetna

I am under the understanding that there is a current review of the category that the alcohol licensing
which Denali Arts Council holds is in jeopardy of being changed or even possibly being eliminated
based an interpretation of the description of the type of license they hold.

The Denali Arts Council is the only venue in our community which large enough to hold different
events larger events. Denali Arts Council (DAC) building is our community center. Sports events
like ski races, bike races in addition to weddings, live art performances and other events are held in
this building.

DAC is a nonprofit organization that a small portion of its budget is from beer and wine sales, but the
larger picture of the sales is that the opportunity to offer events that include the beer and wine
sales. Aloss of the opportunity beer and wine would reduce the number of events willing to rent
our facility and greatly reduce our revenue sources.

Please consider that in a small village like ours does not have the same opportunities as other larger
cities to host events. Please do not make any changes to the licensing and allow Denali Arts Council
to keep the beer and wine license in place.

Kathy Stoltz

Former Board member of DAC and local business owner
Meandering Moose Lodging
kathy@meandering-moose-lodging.com

907-733-1000
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From: Alcohol Licensing, CED ABC (CED sponsored)

To: McConnell, Erika B (CED)

Subject: FW: DAC Liquor license

Date: Monday, June 26, 2017 8:20:49 AM
----- Original Message-----

From: Joe Halladay [mailto:joehala@live.com]
Sent: Friday, June 23, 2017 7:42 PM

To: Alcohol Licensing, CED ABC (CED sponsored) <alcohol.licensing@al aska.gov>
Subject: DAC Liquor license

Please continue DAC's liquor license to help support our community's weddings,wakes,Oosik ski race,art shows and
other events.It isagood fit and done responsibly.

Thank you,

Joe Halladay

Community member 40+ years

Sent from my iPad
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