
 
 
 

Department of Commerce, Community, 
and Economic Development 
ALCOHOL & MARIJUANA CONTROL OFFICE 

550 West 7th Avenue, Suite 1600 
Anchorage, AK 99501 

Main: 907.269.0350 
 

 
MEMORANDUM 

TO: Alcoholic Beverage Control Board DATE: December 24, 2020 
 

RE: Dean Rand Complaint FROM: Glen Klinkhart, Interim Director 
 
 

Requested 
Action: 

Complainant requests financial restitution and revocation of all licenses held 
Common Carrier – Vessels that do not have a US Coast Guard Certificate of 
Compliance on file.   

Statutory  

Authority: AS 04.11.560(a): “An action of an officer, employee, or agent of the board relating 
to the administration of enforcement of this title may be appealed to the board by 
the aggrieved party.” 

 

Background: 
The statutes governing alcohol licensing give the board oversight to ensure the public health, safety, 
and welfare is protected in relation to alcohol licensing. AS 04.11.370 states that a license or permit 
may be suspended or revoked if the licensee fails to comply with public health, fire, or safety laws 
and regulations in the state. Clearly the safety of the premises is expected to be a concern of the 
board, as well as the control of alcoholic beverages. 
 
AMCO has noted three categories of vessels that apply for common carrier licenses: 

• Vessels that receive US Coast Guard inspections and are issued a Certificate of Inspection 
(COI) 

• Foreign vessels that receive inspections in their home country, verified by the US Coast 
Guard through a Certificate of Compliance (COC) 

• Vessels that are not required to be inspected by the US Coast Guard. 
 

In 2019, staff developed the following policy: for vessels that are not required to be inspected by the 
US Coast Guard and do not have a US Coast Guard Certificate of Compliance (COC-for foreign 
vessels), AMCO requires participation in the 5-Star Safety Program, which is a no-cost program 
where the US Coast Guard conducts a limited inspection of the vessel and upon a successful 
inspection, provide a two-year 5-Star Decal.  
 
The above information and additional detail was provided to the ABC Board on April 30, 2019 (and 
attached in this packet) where the board agreed with the former Director’s amended policy to allow 
Common Carrier-Vessels to provide a copy of their US Coast Guard Certificate of Compliance or a 
copy of the 5-Star Decal or the Certificate of Compliance with new and transfer license applications. 

 
 

Attachment: Request to present complaint to the ABC Board (pgs 1-6) 
Complaint for Breach of Contract (pgs 7-13) 
Exhibits (pgs 14-56) 



 
 
 
 
April 30, 2019 Board Minutes regarding requirements for Common Carrier-Vessels (pgs 57-
59) 
April 30, 2019 Board packet regarding previous minutes (pgs 60-82)  
 



From: Herbert Viergutz
To: Alcohol Licensing, CED ABC (CED sponsored)
Cc: dean.rand@gmail.com
Subject: Re: Complaint
Date: Friday, December 18, 2020 12:54:21 PM

January 5 would work. Should we prepare a summary presentation, or what is the procedure?
Thank you.

Sent from my iPhone

On Dec 17, 2020, at 9:23 AM, Alcohol Licensing, CED ABC (CED sponsored)
<alcohol.licensing@alaska.gov> wrote:

Good morning,
 
Our Assistant Attorney General responded with information that an OAH hearing
is not the appropriate venue to hear Mr. Rand’s complaint. OAH works for the
boards and serves as a neutral hearing officer to help them reach decisions. There is
no private right of action there.
 
She suggests that the complaint be presented to the ABC Board for their

consideration at the next meeting which is January 5th if Mr. Rand wishes to do so.
 
Please let me know within the next few days if he would like to do so because the
agenda will be finalized by COB 12/23 and no changes can be made after that date.
 
The following ABC meeting after January is scheduled for March 30, 2021.
 
Sincerely,
 

Carrie Craig
Records and Licensing Supervisor
Alcohol and Marijuana Control Office

550 West 7th Avenue, Suite 1600
Anchorage, AK 99501
907-269-0350
 

From: Herbert Viergutz [mailto:PenguinH1969@outlook.com] 
Sent: Wednesday, December 16, 2020 4:39 PM
To: Alcohol Licensing, CED ABC (CED sponsored) <alcohol.licensing@alaska.gov>
Cc: dean.rand@gmail.com
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Subject: Re: Complaint
 
Thank you for your response.

Sent from my iPhone

On Dec 16, 2020, at 10:05 AM, Alcohol Licensing, CED ABC (CED sponsored)
<alcohol.licensing@alaska.gov> wrote:

Good morning,
 
The OAH request has been submitted to our Administrative Officer,
our Assistant Attorney General and to the Director. A representative
from our office will be in touch once everyone has a chance to review
the documentation.
 
Sincerely,
 

Carrie Craig
Records and Licensing Supervisor
Alcohol and Marijuana Control Office

550 West 7th Avenue, Suite 1600
Anchorage, AK 99501
907-269-0350
 

From: Herbert Viergutz <PenguinH1969@outlook.com> 
Sent: Monday, December 14, 2020 6:21 AM
To: Alcohol Licensing, CED ABC (CED sponsored)
<alcohol.licensing@alaska.gov>
Cc: dean.rand@gmail.com
Subject: Fwd: Complaint
 
Will we be extended the courtesy of a response?

Sent from my iPhone

Begin forwarded message:

From: Herbert Viergutz <PenguinH1969@outlook.com>
Date: November 30, 2020 at 5:00:02 AM AKST
To: "Alcohol Licensing, CED ABC (CED sponsored)"
<alcohol.licensing@alaska.gov>
Cc: "dean.rand@gmail.com" <dean.rand@gmail.com>
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Subject: Re: Complaint

I would appreciate a status update on this matter, and
thank you in advance for your time involved in
responding.

From: Alcohol Licensing, CED ABC (CED sponsored)
<alcohol.licensing@alaska.gov>
Sent: Friday, November 13, 2020 4:00 PM
To: Herbert Viergutz <PenguinH1969@outlook.com>;
Alcohol Licensing, CED ABC (CED sponsored)
<alcohol.licensing@alaska.gov>
Cc: dean.rand@gmail.com <dean.rand@gmail.com>
Subject: RE: Complaint
 

Good afternoon,
 
I have received both emails and their attachments, thank
you. I will review them with our Director next week and
we will be in touch.
 
Thanks again for sending those and you have a great
weekend!
 

Carrie Craig
Records and Licensing Supervisor
Alcohol and Marijuana Control Office

550 West 7th Avenue, Suite 1600
Anchorage, AK 99501
907-269-0350
 

From: Herbert Viergutz
[mailto:PenguinH1969@outlook.com] 
Sent: Friday, November 13, 2020 3:50 PM
To: Alcohol Licensing, CED ABC (CED sponsored)
<alcohol.licensing@alaska.gov>
Cc: dean.rand@gmail.com
Subject: Re: Complaint
 
Transmittal No. 2. We understand it will take some time
to review and discuss this matter internally, and proceed
accordingly. We will do nothing further for the
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remainder of this month, and await your response.
Thank you.
 

From: Alcohol Licensing, CED ABC (CED sponsored)
<alcohol.licensing@alaska.gov>
Sent: Friday, November 13, 2020 2:48 PM
To: Herbert Viergutz <PenguinH1969@outlook.com>
Subject: Re: Complaint
 
Ok, that makes sense. For some reason I assumed it was
emailed - my apologies. I look forward to reviewing the
documents & I will do my best to figure this out for you.
 
Thanks!
 
Get Outlook for iOS

From: Herbert Viergutz <PenguinH1969@outlook.com>
Sent: Friday, November 13, 2020 1:52:45 PM
To: Alcohol Licensing, CED ABC (CED sponsored)
<alcohol.licensing@alaska.gov>
Subject: Re: Complaint
 
It was not an email, but a priority mailing which was tracked
as accepted. Total was over 50 pages. I will see if I can email
it over the weekend. Thank you.

Sent from my iPhone

On Nov 13, 2020, at 12:21 PM, Alcohol Licensing, CED ABC
(CED sponsored) <alcohol.licensing@alaska.gov> wrote:

Good afternoon, Mr. Viergutz
 
You seem to have me at a loss. The only
email we received at
alcohol.licensing@alaska.gov from
PenguinH1969@outlook.com is the one
below with “Please see below” in the body of
the email.
 
Could you please provide more detail - such
as the nature of the OAH hearing, license
number/dba and provide the documentation

mailto:alcohol.licensing@alaska.gov
mailto:PenguinH1969@outlook.com
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you referenced below and I can look into it
further. Due to the Covid-19 pandemic,
AMCO staff has been working remotely and
have yet to be issued state cell phones,
therefore communication must be via email
at this time.
 
Respectfully,
 

Carrie Craig
Records and Licensing Supervisor
Alcohol and Marijuana Control Office

550 West 7th Avenue, Suite 1600
Anchorage, AK 99501
907-269-0350
 
 

From: Herbert Viergutz
<PenguinH1969@outlook.com> 
Sent: Friday, November 13, 2020 12:11 PM
To: Alcohol Licensing, CED ABC (CED
sponsored) <alcohol.licensing@alaska.gov>
Subject: Fw: Complaint
 
Please see below.

From: Herbert Viergutz
Sent: Friday, November 13, 2020 9:35 AM
To: alcohal.licensing@alaska.gov
<alcohal.licensing@alaska.gov>
Cc: Dean Rand <dean.rand@gmail.com>
Subject: Complaint
 
On September 28, 2020, I forwarded
correspondence, with attached Complaint,
including Exhibits, asking that your forward
same to OAH for filing and disposition. To
date, I have received no response. As a
result, I assume that you are waiving your
right to engage in the Administrative
Hearing process prior to Superior Court
involvement. In the event my analysis is in
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error, please provide evidence of forwarding
to OAH. Failing to receive same, I will
proceed accordingly. Thank you for taking
the time to consider this matter.
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Alcoholic Beverage Control Board 
Meeting Minutes Continued 

April 30, 2019 
	

  ADMINISTRATION  9:01 am 
 

A. Call to Order 
 

B. Roll Call 
      

Board Members Present  
Bob Klein, Chair, Industry Member  
Rex Leath, Vice Chair, Public Safety Member  
Glenn Brady, Industry Member  
Charlie Cross, Rural Member  
Sara Erickson, Public Member  

 
Staff Present  
Erika McConnell, Director  
Mikal Milton, Records and Licensing Supervisor  
 
Legal Counsel Present  
Harriet Milks, Assistant Attorney General 
 

 
  BOARD CONSIDERATION  9:01 am 
 

L.     TAB 22 
Alaskan Waters 
License: Common Carrier 
 
Applicant is appealing staff decision regarding incomplete application for new license. 
 

Erika McConnell summarizes Tab 22.  
 
The phone is reset due to interference.  
 

 applicant, is present via phone to testify. He states that his vessel is uninspected as designated 
between 100 and 300 tons in weight. 143 ton vessel is required to have a licensed mariner on board (200 ton 
captain).  
 
Glenn Brady asks about the other licensed vessels held by this individual and he asks for clarification on why the 
applicant chose not to participate in the 5 star program.  
 
Bob Newman stated that the remainder of his vessels are all “inspected” passenger vessels. There will be a 
“licensed mariner” who is authorized for 200 ton vessels. He states that the vessel would not pass a “regular” 
USCG inspection. He states that he does not have a problem getting a 5 star inspection but the safety 
requirements for the 5 star is substantially lower than the requirements already in place for his vessel.  
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Bob Klein states that the requirement is in place to confirm that the vessels are safe like a fire inspection. He 
states that if a 5 star is received the matter would be settled.  
 
Bob Newman states that he can receive the inspection.  
 
Glenn Brady moves to approve with delegation (including receipt of the 5 Star inspection and rating). 
Charlie Cross seconds the motion.  
 
Rex Leath states that he does not see where the applicant doesn’t comply with the law.  
 
Glenn Brady states that he also feels that nothing was done wrong by the licensee but that the only way for staff 
to determine the safety of the vessel is through some sort of inspection document. 
 
Erika McConnell explains that for land‐based premises the board’s staff (enforcement) goes out and inspects the 
establishment. Additionally, the AMCO also receives approvals from inspecting authorities such as the Fire 
Marshal. However, at water‐based premises (common carrier‐vessels), AMCO staff does not perform an 
inspection and no approvals are received from additional safety authorities. While the vessel in question appears 
to have additional safety requirements (the 200 ton licensed captain) there will be a variety of vessels that fall 
under this category and staff is attempting to create a policy that assures vessel safety.  
 
Rex Leath states that he doesn’t support requiring a waiver (Bob Klein confirms that no waiver is required). He 
finds this operator not to be in violation of any type of law and doesn’t see the 5 star inspection to be sufficient to 
prove safety of the vessel.  
 
Glenn Brady states that he concurs that the applicant has not done anything wrong in this situation, but that this 
matter will be arising more in the future. He is hesitant to open a regulations project but a more coherent 
discussion may be necessary to address this matter. The Coast Guard may be interested in coming to speak to the 
board.  
 
Sara Erickson asks how long it takes the Coast Guard to do the inspection. She asks how the 5 star rating 
requirement came about.  
 
Erika McConnell states that when the board considered this matter previously, the board wouldn’t approve 
licenses for vessels that fell outside the Certificate Of Inspection (COI) requirements. However, there are a variety 
of vessels that fall under this type of license. The 5 star/Certificate of Compliance (COC)/COI policy created by 
staff was a minimal policy to put in place to provide for public health and safety but also allow for other vessels 
that may not receive a COI. 
 
Sarah Oates, individual, is present in person to discuss the matter. She provides additional information regarding 
the history of common carrier inspection licenses and previous board action. She states that there was a previous 
directive by former AMCO Director Cynthia Franklin that required all vessels to hold a COI under 3 AAC 304.155. 
This directive was issued due to a vessel being licensed that was parked in Kodiak waters that was a stationary 
platform and not an operating vessel.  
 
Rex Leath states that the vessel Oates references would have passed a 5 Star inspection. He states that the 5 Star 
does not  
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Sara Erickson states that based on Rex Leath’s testimony, requiring a 5 Star rating would not have prevented the 
licensure of the above mentioned vessel.  

Sarah Oates clarifies that the previous directive was to only license vessels that had COI’s which would have 
prevented the vessel from being licensed. However, Erika McConnell has since amended the directive to include 
COCs and 5 Star ratings to allow for more vessels to be licensed.   

Glenn Brady states that without the amendment, the vessel that has requested consideration would not be 
eligible at all. He asks the applicant if the Coast Guard requires a liquor license for this vessel based on the 
proposed operations.   

The applicant states that he is required to have the 200 ton Master on board, regardless of the liquor license. 
There are substantial consequences from the USCG if the requirements regarding his vessel are not met, possibly 
including the revocation of the masters license.  The USCG does not have requirements regarding liquor license 
possession.  

Regarding the main motion: 
Motion carries 4‐1. Sara Erickson votes no. 

M.  
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Department of Commerce, Community,  
and Economic Development 

 
ALCOHOL AND MARIJUANA CONTROL OFFICE 

550 West 7th Avenue, Suite 1600 
Anchorage, AK 99501 

Main: 907.269.0350 
 
 

MEMORANDUM 

TO:        Bob Klein, Chair, and Members of the  
  Alcoholic Beverage Control Board  

 

DATE:  April 29, 2019 

FROM: Erika McConnell, Director 
 

RE:   

 
Requested 
Action: 

Appeal determination of incomplete application 

  
Statutory  
Authority: 

AS 04.11.560(a):  “An action of an officer, employee, or agent of the board relating 
to the administration or enforcement of this title may be appealed to the board by 
the aggrieved party.” 

  
Staff Rec.: Uphold staff determination of an incomplete application 
 
 
Background:   submitted a new application for license  for a 
common carrier license to be located on the M/V . Because the applicant does not 
have a Certificate of Inspection from the US Coast Guard, nor a 5-Star Decal through the 17th Coast 
Guard District’s 5-Star Safety Program, the application was deemed incomplete and returned to the 
applicant. The applicant is appealing the determination.  
 
The statutes governing alcohol licensing give the board oversight to ensure the public health, safety, 
and welfare is protected in relation to alcohol licensing. AS 04.11.370 states that a license or permit 
may be suspended or revoked if the licensee fails to comply with public health, fire, or safety laws 
and regulations in the state. Clearly the safety of the premises is expected to be a concern of the 
board, as well as the control of alcoholic beverages.  
 
AMCO has noted three categories of vessels that apply for common carrier licenses:  

• Vessels that receive US Coast Guard inspections and are issued a Certificate of Inspection 
(COI) 

• Foreign vessels that receive inspections in their home country, verified by the US Coast 
Guard through a Certificate of Compliance (COC) 

• Vessels that are not required to be inspected by the US Coast Guard. 
 
This third type of vessel is the subject of this situation. According to the US Coast Guard Auxiliary, 
“An uninspected passenger vessel is any vessel (typically under 100 gross tons) carrying six or fewer 
passengers for hire.” Such vessels are expected to comply with all applicable laws and carry all 
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required safety equipment, but there appears to be no way for the board to determine whether these 
safety requirements are being met.  
 
According to public comment received by the board during a 2016 regulations project on common 
carriers, such uninspected vessels have no set standards for being designed for maritime safety. 
There are no minimum qualifications of any crew beyond the required “licensed mariner.” There is 
no yearly inspection to ensure against structural or mechanical issues with the vessel, that the vessel 
carries appropriate safety equipment, or that the crew are appropriately trained in safety drills.  
 
In 2016, the board considered a regulations project regarding what types of vessels would qualify for 
a common carrier license. The board’s first draft stated that the only type of uninspected marine 
vessel that would qualify for a common carrier license would be a 12-pack with three or more 
staterooms for overnight passenger travel. Ultimately the board determined not to move forward 
with this language, although the minutes do not relate why. Comments from a common carrier 
licensee submitted during the project attest that the board has always required a Certificate of 
Inspection for every common carrier license, although that appears not to be the case. 
 
In our efforts to assure the safety of the premises in which alcohol will be served, staff has 
developed the following policy: for vessels that are not required to be inspected by the US Coast 
Guard and do not have a US Coast Guard Certificate of Compliance (COC—for foreign vessels), 
AMCO requires participation in the 5-Star Safety Program. 
 
The 5-Star Safety Program is a no-cost program where the US Coast Guard conducts a limited 
dockside examination and, upon passage, provides a two-year 5-Star Decal. A decal with five stars, 
which is the level required by AMCO, would certify the following: 
 

• “Vessel is in compliance with existing regulations including the requirements found in 46 
CFR, Subchapter C and the operator must also have a safety-training program established 
and a system of record keeping showing drills and training are conducted regularly. The 
program should include drills on emergency procedures and use of safety equipment.  

• Vessel has a properly installed bilge pump and audible bilge alarm, or if the vessel is designed 
without a bilge, suitable reserve buoyancy to float the vessel in a totally swamped condition. 

• Vessel has a handheld VHF FM radio with a minimum 5 watts of power. A portable satellite 
phone can be used as an equivalent level of safety. 

• Vessel has a properly mounted and registered 406 MHz Emergency Position Indicating 
Radio Beacon (EPIRB), Class I or II. 

• Vessel has on board, a properly installed and serviced, Coast Guard approved inflatable life 
raft or inflatable buoyant apparatus (IBA), canister or valise type, with minimum capacity for 
all passengers on board. An equivalent level of safety is level floatation vessel that meets 
Coast Guard standards or, if the vessel operates exclusively inside the Boundary Line, a 
commercial quality inflatable skiff in good condition that is fully inflated, stowed for 
immediate use, and has the capacity equal to the total number of passengers carried.” 
(https://alaska5star.us/program_info)  

 
According to the program website, there were over 3,000 uninspected passenger vessels in Alaska in 
2009. That number is likely much higher today. This policy has been put into place to work to 

https://alaska5star.us/program_info
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ensure that licensed premises are safe. The board may wish to consider opening a regulations project 
to address the requirements for common carrier vessels. 
 
Attachments: Applicant correspondence 
  License application 





































From: Carrie Craig
To: Craig, Carrie D (CED)
Subject: Fwd: USCG COI/COC/Decal & 5 star safety rating
Date: Tuesday, September 4, 2018 3:32:16 PM

Sent from my iPhone

Begin forwarded message:

From: "Milton, Mikal C (CED)" <mikal.milton@alaska.gov>
Date: September 4, 2018 at 2:01:47 PM AKDT
To: "McConnell, Erika B (CED)" <erika.mcconnell@alaska.gov>, "Oates, Sarah
D (CED)" <sarah.oates@alaska.gov>
Cc: Carrie Craig <carriedcraig@gmail.com>
Subject: RE: USCG COI/COC/Decal & 5 star safety rating

Hello,
 
Per our meeting last week regarding COI/COC/Decals I contacted the USCG and found
an informational website for the Decal program that we could possibly send licensees
to. https://alaska5star.us/
 
The website states (and I confirmed with Cecil McNutt from the USCG) the following-

The program costs nothing to participate in.
Inspections may be requested at any time of year with the busy seasons

being spring and fall.
 
Information not from the website but that Cecil conveyed via phone is the following
                Inspections take approximately 2 hours but the time varies by vessel size.
                “Permanently moored” vessels would not be able to receive the Decal/5
star. (AKA no stripper boat)
                There is not a hard and fast rule for determining what vessels (aside from the
passenger/weight requirements) would be eligible for the program, however, they
need to be operated in “navigable waters” as defined by the USCG. (There are lists of
“navigable waters” available online.)
                Additionally, Cecil confirmed that the decals were issued only to vessels
“within reason”. This means that a canoe with a motor permanently affixed would
NOT be eligible for the decal. However, the eligibility requirements were written
broadly on purpose so as to not impede creative commerce.
 
Based on our conversation and my summary of our concerns, Cecil stated that there
are no vessels that they would consider issuing a Decal to that she believes we would
have concerns with.
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She has offered that if any of our team wish to discuss this further she can be
contacted at Cecil.D.Mcnuttjr@uscg.mil or 463-2808.
 
Thank You
 
 

From: Milton, Mikal C (CED) 
Sent: Thursday, August 09, 2018 11:59 AM
To: McConnell, Erika B (CED) <erika.mcconnell@alaska.gov>; Oates, Sarah D (CED)
<sarah.oates@alaska.gov>
Subject: USCG COI/COC/Decal & 5 star safety rating - Particularly License 5708
 
Hello,
I have made contact with the USCG (LT Collin Schembri, Chief of Vessel Inspections,
Juneau) Regarding the Certificate of Inspection requirements for vessels.
The following is an abbreviated summary of our communications with the full, relevant
emails attached.
 
COI’s are generally issued only to US vessels that are over 100 gross tons, carrying over
12 passengers and under 100 gross tons carrying more than 6 passengers.
 
Foreign vessels (over 12 passengers) receive Certificates of Compliance which are
issued based on the paperwork that the vessel receives from it’s “flag states” that
prove that it meets the safety requirements.
 
US vessels that are either Over 100 gross tons and carry at or below 12 passengers
and Under 100 gross tons carrying at or below 6 passengers are “uninspected vessels”.
They would not be able to receive a COI.
 
                There is a Voluntary “decal”/5 star safety rating program that these
uninspected vessels can participate in. This is an inspection for minimum safety

requirements See 3rd attached email/UPV Exam Checklist. The 5 Stars are indicative of
safety features above and beyond the minimum requirements.
 
Based on my communications with LT Schembri I would suggest that –
                For vessels that are considered “uninspected” vessels we require the following

<!--[if !supportLists]-->1)      <!--[endif]-->Proof of tonnage (EX Certificate
of documentation or original Decal Program form)

<!--[if !supportLists]-->2)      <!--[endif]-->Some sort of statement
regarding the number of passengers (#27 on the UPV checklist? Or
notarized statement?) (I don’t know that we actually need this,
they wouldn’t give a decal to a vessel that needed a COI)

<!--[if !supportLists]-->3)      <!--[endif]-->Picture of the Decal and any
received “stars” (LT Schembri says that the original checklist is not
required to be kept but that anyone who received the Decal and
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stars would have them displayed on their vessel.
For foreign vessels we accept the Certificate of Compliance
 

This is relevant because I have a license application (5708 M/Y Golden Eagle) that

was completed on the 7th that is for a Less than 1000 ton vessel that takes on 12 or
fewer passengers that has received their Decal and 5 star rating that they submitted
in lieu of the COI and I need to know if we can consider that sufficient for a
substitute.
 
Thanks!
 
Mikal Milton
 
Occupational Licensing Examiner
Alcohol and Mariuana Control Office
Department of Commerce, Community and Economic Development
 




