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MEMORANDUM

TO: Marijuana Control Board

FROM: Erika McConnell, Director

DATE: August 15,2018

RE: Civil Fine Requested for

Hempfest

The third annual Alaska Hempfest was held in Wasilla on June 22-24, 2018. The director of Alaska
Hempfest is Niki Raapana. “Alaska Hempfest” is an active business (business license #1050893)

owned by Niki Raapana and Nordica Friedrich.

The Alaska Hempfest advertised a VIP smoking/dab tent during the event, to include “a buffet

of specially prepared infused delicacies.”

VIP Membership

Show your support for Alaska HEMPFEST® for only $50 a year!

VIP PERKS

+ Free Campsite for two in VIP Campground!

+ Free Parking!

- Free Admission for one to Steampunk Ball!

- Goodie Bags!

« VIP ONLY Smoking/Dab tent during festival!

+ Free Admission to AKHF 2018 After Parties!

+ Free Admission to AKHF parties throught 2018
« Travel Arrangements & Assistance

Alaska HEMPFEST® 2018

presents

nightly in the VIP Lounge

a buffet of specially prepared
infused delicacies to
feed the soul and heal
the heart, a most perfect
way to end a busy day.

AKHF VIPS ONLY, 21+ID Reguired
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In addition, Alaska Hempfest promoted the purchase of marijuana on the way to the event for use
in the VIP tent.

Alaska Hempfest shared a post e
June 17 at 10:16 AM - @

Be sure to visit our Recreational Store sponsors before you come to
Alaska HEMPFEST! Stop by Bad Gramma3r in Wasilla, Cannabaska in
Anchorage, and then pick up a new pipe at Wonderland Emporium in
Chugiak or during the festival in booth #13. VIP memberships are
available at all the above stores and at J&Js Food Market in Wasilla.

Please note: Due to circumstances beyond our control, AK Frost in
Anchorage is no longer an affiliate sponsor and is not selling AKHF VIP
memberships.

Volunteers will begin gathering tomorrow at the event site, if you want to
help get the festival up and running, please come by at around 4:20pm
to sign up for shifts during the festival and/or help with construction. We
have a few more goodies and perks for our volunteers this year, so you
can feel good, have fun and be rewarded for your good works. That's
700 5. Half Curl, Wasilla, off Parks and Vine.

The event came to our attention only a few days before it was scheduled. Ms. Raapana called Chief
Investigator Hoelscher regarding rumors that AMCO planned to assess a $100,000 fine. Chief
Hoelscher emailed Ms. Raapana explaining why these activities were not permitted under state law.
(Attachment A) He included the Attorney General’s opinion regarding what constituted a public
place. (Attachment B) Additional email correspondence occurred, including after the event.
(Attachment C)

Ms. Raapana continues to assert that the VIP tent was not a public place. However, as noted in the
Facebook post above (dated June 17), VIP memberships which allowed entry to the VIP area were
for sale to any member of the public at multiple stores in southcentral Alaska. An agent working for
AMCO was able to purchase a VIP pass on line, pick up the VIP pass at the event gate, and enter
the VIP area. (Problematically, at no time was AMCO’s agent asked for their age or identification to
ensure that they were not under 21.) The VIP area was available to any member of the public who
purchased a VIP membership on line or at one of several physical locations, which clearly makes the
VIP tent “a place to which the public or a substantial group of people has access” (3 AAC
306.990(a)(0)).

AMCQO’s agent observed many people consuming marijuana in the VIP tent. This person overheard
another individual state that a tray of cupcakes in the tent were “strong” and only one should be
eaten. The Bushwhackers trimming service demonstrated both their marijuana press and their pre-
roll machine, handing out pre-rolls to the crowd. The agent observed an area that was outside the
VIP tent but within an “over 21 area” where people were sitting in lawn chairs consuming
marijuana.

I request that the board fine Niki Raapana, director of Alaska Hempfest, $10,000, in
accordance with 3 AAC 306.840(a), for allowing and encouraging violations of AS 17.38.040
which prohibits public consumption. I further request that the board suspend $7,500 of the
fine, to be assessed only if future violations of Alaska law by Niki Raapana/Hempfest are
committed.
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Who's going to Hempfest? Today is the last day.

The organizers pulled it off beautifully. ..

It's been so fun, definitely coming back next year.

Look for the TTLG tent a little away from the main festival, in the over 21
area. To find us Head for the stage. Also there is a special dedication
scheduled for this afternoon | hear.

Ms. Magagie May, All | See

0
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Attachment A

From:
To: alaskahempfest@gmail.com

Cc: McConnell, Erika B (CED); Dinegar, Harriet C (LAW); Marijuana Licensing (CED sponsored); Oates, Sarah D (CED); Adams, Steven D (DPS); Duxbury.
Michael W (DPS); Nelson. Patrick S (DPS); Bankowski. Joe (CED); Chiesa. Michael R (CED); Davies. Jason M (CED); Hamilton, Joe (CED);
M (CED); Rukes. Jeffrey B (CED); Stonecipher. Amanda M (CED); Whiteman, Kendrick J (CED)

Subject: 3rd annual Alaska Hempfest
Date: Thursday, June 21, 2018 11:18:00 AM
Attachments: image001.png
image002.png
image003.png
image004.pna
AG Consumption opinion.pdf
image006.png

Ms. Niki Raatana,

| appreciate you reaching out to me for clarification on rumors that you said you were hearing. | want to follow up our conversations
that we had with an email.

AMCO does not determine fines or violations prior to a law being violated, you stated that the rumor was that we were going to fine
you for having the “Alaska Hempfest” and the fine amount would be $100,000. As | explained, AMCO will not write violations if no
violation of law occurs. | asked you directly if there would be sale of marijuana and/or marijuana products or onsite consumption at

the 3" Annual Alaska Hempfest being held on June 22,23 & 24 at Flag Day Fest Grounds, 700 S. Half Curl Drive in Wasilla, Alaska and
you informed me that there would be no onsite consumption or public consumption as well as no sale of marijuana and/or
marijuana product.

You also explained that the event was to promote and educate the uses of marijuana and hemp.

After our discussion, | checked some of the information that you posted regarding the 3" annual Alaska Hempfest. From what | saw
and what you explained, there would be a violation of law. You advertise that with a “VIP Membership” for $50, one of the “perks”
would be “VIP ONLY Smoking/Dab tent during festivall” It is also advertised that a “buffet of specially prepared infused delicacies”
would be available nightly in the VIP lounge, these examples would violate AS 17.38040. One of the post Alaska Hempfest also
seems to encourage public consumption, it states in essence that individuals who are attending the Hempfest should stop by the
retail marijuana shops and then stop by a glass shop to purchase a pipe. This gives the appearance that you are encouraging and
open to attendees consuming marijuana during your festival.

Sec. 17.38.040. Public consumption banned, penalty.
It is unlawful to consume marijuana in public. A person who violates this section is guilty of a violation punishable by a fine of up to
$100.

| have attached a letter from the AG concerning the opinion on public consumption.
| hope that you understand that having VIP’s or anyone consuming marijuana and/or marijuana product during your event would be
considered a violation of law. | also am asking that you respect the state’s laws as these types of events, especially when sponsored

by our marijuana licensees, can blur the line between what is legal and what is not.

If any of these occur during your event, the information will be presented to the marijuana control board. | will be forwarding this
information to the Alaska State Troopers.
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VIP Membership

Show your support for Alaska HEMPFEST® for only $50 a year!

VIP PERKS

- Free Campsite for two in VIP Campground!
- Free Parking!

- Free Admission for one to Steampunk Ball!

- Goodie Bags!

- VIP ONLY Smoking/Dab tent during festival!

- Free Admission to AKHF 2018 After Parties!

- Free Admission to AKHF parties throught 2018
- Travel Arrangements & Assistance





Alaska Hempfest shared a post B
June 17 &t 10:16 Al - @
Be sure to visit our Recreational Store sponsors before you come to
Alaska HEMPFEST! Stop by Bad Gramm3r in Wasilla, Cannabaska in
Anchorage, and then pick up a new pipe at Wonderland Emporium in

Chugiak or during the festival in booth #13. VIP memberships are
available at all the above stores and at J&Js Food Market in Wasilla

Please note: Due to circumstances beyond our control, AK Frost in
Anchorage is no longer an affiiate sponsor and is not selling AKHF VIP
memberships.

Volunteers will begin gathering tomorrow at the event site, if you want to
help get the festival up and running, please come by at around 4:20pm
to sign up for shifts during the festival and/or help with construction. We
have a few more goodies and perks for our volunteers this year, so you
can feel good, have fun and be rewarded for your good works. That's
700 S. Half Curl, Wasilla, off Parks and Vine.

Four more days!!11! Get ready Alaskal
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August 31, 2016

Chris Hladick

Commissioner

Department of Commerce, Community, and Economic Development
P.O. Box 110800

Juneau, AK 99811-0800

Re:  Marijuana Social Clubs
AGO No. AN2016101562

Dear Commissioner Hladick:

You have asked for a legal opinion about the consumption and distribution of
marijuana at so-called “marijuana social clubs,” a generic term for physical venues where
fee-paying patrons or members consume marijuana.

Your first question is about marijuana consumption at such venues. Alaska law
prohibits consuming marijuana “in public.”* Regulations allow marijuana consumption at
licensed retail marijuana stores that have state approval, but prohibit public consumption
at all other “places of amusement or business” and places to which “the public or a
substantial group of people has access.”® Thus, your question is whether people may
lawfully consume marijuana at an unlicensed place that charges a fee for the privilege of
entering and consuming marijuana on the premises.

The answer is no. If that place is not a licensed retail marijuana store, consuming
marijuana there is unlawful. Charging people a fee to consume marijuana at a physical
venue, if done regularly and for financial benefit, is to operate a business. The venue
itself would therefore be a “place of business” where it is unlawful to consume
marijuana, even if the venue’s proprietor expressly invites people to do so. And even if
this operation did not rise to the level of a business, the venue would still count as “in

! AS 17.38.040.
2 3 AAC 306.990(6).
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public” if a “substantial number” of people had access to it, so that consuming marijuana
there would be unlawful.

Your second question is about the distribution of marijuana samples at marijuana
social clubs. Without a license from the Marijuana Control Board, a person may not
possess more than one ounce of marijuana or transfer marijuana for remuneration.® You
have asked whether a person without a Board-issued license acts unlawfully by charging
people a fee to consume marijuana at a physical venue if he provides those people with
marijuana samples.

If this person has “dominion or control” of the marijuana provided as samples—
even if he does not own or have physical possession of the marijuana—he is acting
unlawfully if the total amount of marijuana is more than one ounce or if he receives
payment for transferring that marijuana to patrons.

LEGAL BACKGROUND
I. Alaska’s marijuana laws and regulations.

Alaskans voted in 2014 to liberalize personal use of marijuana and to authorize a
commercial marijuana industry regulated by a Marijuana Control Board.* The resulting
laws strictly control the sale of marijuana and establish limits for personal possession,
use, and distribution of marijuana.”

Lawful personal use of marijuana entails the right to use, possess, and purchase
one ounce or less of marijuana as well as the right to transfer one ounce or less of
marijuana (and up to six immature plants) to another person “without remuneration.”® A
person may lawfully assist another in personal use activities.” However, it is unlawful to
consume marijuana in public, with violations punishable by a fine of up to $100.

Commercial marijuana cultivation, processing, testing, and sale are permitted only
by four types of licensed “marijuana establishments™ : retail marijuana stores, marijuana
cultivation facilities, marijuana product manufacturing facilities, and marijuana testing

*  AS11.71.050(a); AS 17.38.020(3); AS 17.38.070(a).

4 2014 Ballot Measure No. 2, “An Act to Tax and Regulate the Production, Sale,
and Use of Marijuana”; AS 17.38.020; AS 17.38.080; AS 17.38.121.

> AS 17.38.020; AS 17.38.070.

° AS 17.38.020(3).

! AS 17.38.020(5).

8 AS 17.38.020(4); AS 17.38.040.
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facilities.? Each type of establishment plays a distinct role in the marijuana industry, must
be licensed by the Marijuana Control Board, and is subject to the Board’s regulations.™
The Board’s regulations establish a licensing process, health and safety measures,
employee training requirements, and other requirements for each type of establishment.™
They also create rules for enforcement and local government control.*? The regulations
prohibit consuming marijuana on the premises of any licensed establishment except for
permitted areas of licensed retail marijuana stores.™

Despite the 2014 changes to Alaska’s marijuana laws, it remains unlawful to
possess more than one ounce of marijuana without a license and to sell marijuana without
a license. Possessing more than one ounce of marijuana remains unlawful under Alaska’s
Controlled Substances Act;'* only licensed marijuana establishments are exempted.™ The
Controlled Substances Act also criminalizes possessing any quantity of marijuana “with
the intent to manufacture or deliver.”*® This prohibition is partially supplanted by the
2014 amendments, which allow possessing or transferring up to one ounce of marijuana
“without remuneration”” and permit licensed marijuana establishments to sell marijuana
to consumers.™® But for those without a Board-issued license, transferring marijuana for
remuneration remains illegal.*®

? AS 17.38.070; AS 17.38.990(10) (defining “marijuana establishments”).
' See AS 17.38.070; AS 17.38.190.

1 3 AAC 306.300 — 306.360 (retail marijuana stores); 3 AAC 306.400 — 306.480
(cultivation facilities); 3 AAC 306.500 — 570 (marijuana product manufacturing
facilities); 3 AAC 306.600 — 306.675 (marijuana testing facilities); 3 AAC 306.700 —
306.775 (rules for all establishments).

12 3 AAC 306.200 — 306.260 (local control); 3 AAC 306.800 — 306.850
(enforcement).

13 See 3 AAC 306.305(a)(4); 3 AAC 306.310(b)(2); 3 AAC 306.405(c)(2);
3 AAC 306.510(a)(3); 3 AAC 306.310(b)(3).

4 AS11.71.050(a)(2)(E).
> AS17.38.070.

1 AS11.71.050(a)(1).

7 AS17.38.020(3)

8 AS17.38.070(a).

19 Although Alaskans have a constitutional right to privacy that protects their right to

possession of small amounts of marijuana even prior to the enactment of marijuana
legalization, this right to privacy does not protect the sale or purchase of marijuana. See
Ravin v. State, 537 P.2d 494, 511 (Alaska 1975) (“[N]either the federal or Alaska
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Il.  Federal marijuana laws.

The federal Controlled Substances Act prohibits possessing and selling
marijuana.?’ The U.S. Department of Justice has advised that federal officials are less
likely to enforce the prohibitions on marijuana in states that have legalized marijuana
possession and sale if these states’ regulations support the federal government’s
enforcement priorities: preventing distribution to minors; preventing revenue from
marijuana sales going to criminal enterprises; preventing drugged driving and other
adverse public health consequences tied to marijuana use; and preventing violence and
the use of firearms in the cultivation and distribution of marijuana. # Yet the Department
of Justice’s current enforcement policy is no guarantee against federal prosecution. The
Department of Justice cautioned that “[i]f state enforcement efforts are not sufficiently
robust to protect against [those harms,] the federal government may seek to challenge the
regulatory structure itself in addition to continuing to bring individual enforcement
actions, including criminal prosecutions, focused on those harms.”?” The Department of
Justice could also choose to resume enforcing federal laws against marijuana possession
and transfer at any time.

ANALYSIS

I. Alaska law prohibits the consumption of marijuana at a place where a fee is
charged for that privilege unless that place is licensed as a retail marijuana
store.

Soon after the 2014 changes to Alaska’s marijuana laws, people began to operate
physical venues where guests are invited to consume marijuana and marijuana products
in a physical setting resembling a café, lounge, or nightclub. These venues, generically
termed “marijuana social clubs,” typically charge an entry or membership fee or demand

constitution affords protection for the buying or selling of marijuana, nor absolute
protection for its use or possession in public. Possession at home of amounts of marijuana
indicative of intent to sell rather than possession for personal use is likewise
unprotected.”).

20 21U.5.C.§812; 21 U.S.C. §841(a); 21 U.S.C. § 844(a).

21 James M. Cole, Deputy Attorney General, U.S. Dept. of Justice, “Memorandum

for all United States Attorneys: Guidance Regarding Marijuana Enforcement” at 1-2
(Aug. 29, 2013).

22 Id. at 3.
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a “donation”. These venues do not purport to operate as retail marijuana stores authorized
by Alaska’s marijuana statutes®® and are not licensed by the Marijuana Control Board.

Because Alaska law prohibits consuming marijuana in public,?* consuming
marijuana at these venues is legal only if they are not operating “in public.” The Alaska
Statutes do not define what places are “public” for purposes of the ban on public
consumption, but the Marijuana Control Board has defined the term in a way that appears
to prohibit consumption at these “marijuana social clubs”:

“in public” (A) means in a place to which the public or a substantial
group of people has access; (B) except as provided in (C) of this
paragraph, includes highways, transportation facilities, schools,
places of amusement or business, parks, playgrounds, prisons, and
hallways, lobbies and other portions of apartment houses and hotels
not constituting rooms or apartment designed for actual residence;
[and] (C) does not include an area on the premises of a licensed
retail marijuana store designated for onsite consumption under

3 AAC 306.305.1%°!

Depending on the particular facts, an unlicensed physical venue where people are
invited to pay a fee for the privilege of consuming marijuana on the premises would be a
“place[] of amusement or business” or a “place to which the public or a substantial
number of people has access.”

A. “Place of amusement or business”

The prohibition against public consumption of marijuana applies to any “place of
amusement or business” other than a licensed retail marijuana store with permission from
the Marijuana Control Board to allow on-site consumption. The regulation does not
further define the terms “amusement or business,” but their meaning can be gleaned from
both dictionaries and other legal authorities.

23 A retail marijuana store is an “entity registered [with the Marijuana Control

Board] to purchase marijuana from marijuana cultivation facilities, to purchase marijuana
and marijuana products from marijuana product manufacturing facilities, and to sell
marijuana and marijuana products to consumers.” AS 37.18.900(15); see also

AS 37.18.070(a) (authorizing retail marijuana stores).

24 AS 17.38.040.
2 3 AAC 306.990(6).
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A “%:)lace of business” is, straightforwardly, a “location at which one carries on a
business.”*® Dictionaries and various legal authorities generally define “business” as the
activity of regularly furnishing goods or services with the goal of receiving a financial
benefit.”’

For example, the State of Alaska requires all businesses to be licensed. For this
purpose, “business” is defined as ““a for profit or nonprofit entity engaging or offering to
engage in a trade, a service, a profession, or an activity with the goal of receiving a
financial benefit in exchange for the provision of services, or goods or other property.
Only a person who “does not represent to be regularly engaged in furnishing goods or
services” is exempt from the business license requirement.?® Under federal tax law, the
criterion for determining whether an activity is a business is whether it is “engaged in for
profit” or is “carried on for the production of income from the sale of goods or the
performance of services.”* Relevant considerations include the amount of time spent on

5928

26 Black’s Law Dictionary (10th ed. 2014).

2 See Black’s Law Dictionary (10th ed. 2014) (“a commercial enterprise carried on

for profit; a particular occupation or employment habitually engaged in for livelihood or
gain”); www.merriam-webster.com/dictionary/business (“the activity of making, buying,
or selling goods or providing services in exchange for money”);
dictionary.cambridge.org/us/dictionary/english/business (“the activity of buying and
selling goods and services, or a particular company that does this”);
www.macmillandictionary.com/us/dictionary/american/business “the work of buying or
selling products or services for money”).

28 AS43.70.110(a).

2 AS43.70.105(a)(6).
30

The two different standards for determining whether an activity is a business stem
from two different sets of potential taxpayers. Individual taxpayers and non-exempt
corporations may deduct ordinary and necessary expenses paid or incurred in carrying on
a “trade or business.” I.LR.C. § 162(a). Only those activities engaged in for profit qualify
for deductions. 8 183(a). Treasury regulations contrast expenses incurred in carrying on a
trade or business, which are deductible, with expenses incurred in “activities . . . carried
on primarily as a sport, hobby, or for recreation,” which are not deductible. See Treas.
Reg. § 1.183-2(a). The key determinant of a business is whether the taxpayer entered the
activity “with the objective of making a profit.” Id. The I.R.S. employs nine factors to
determine whether an activity is a truly a business whose expenses can be deducted.
Treas. Reg. § 1.183-2(b).

A tax-exempt organization like a charity generally does not pay income taxes, but
it must pay taxes on income it derives from any “unrelated trade or business.” L.LR.C. §
511(a)(1); § 512(a)(1). For purposes of this provision, “trade or business” includes “any



http://www.merriam-webster.com/dictionary/business

http://www.dictionary.cambridge.org/us/dictionary/english/business

http://www.macmillandictionary.com/us/dictionary/american/business
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the activity and its history of producing income or losses.** And in insurance law, when
homeowners’ insurance policies exclude coverage of losses arising out of “business
pursuits,” an activity is a “business” if it is engaged in “continuously” and with a “profit

Taken together, these authorities suggest that a “business” is the activity of
regularly providing goods or services in order to receive a financial benefit. Operating a
physical venue where people may consume marijuana provides a service. Providing this
service would thus be a business if it were undertaken regularly and with the goal of
receiving financial benefit.

An activity need not be constant or even frequent to be considered “regular.” Part-
time or supplemental activities can be sufficiently regular to qualify as businesses.** A
venue that opens its doors only sporadically to marijuana consumption might still be the
site of a business if the efforts necessary to realize these openings—such as leasing
property for the purpose, advertising, seeking entertainment, or preparing for openings—
are sufficiently regular or extensive.**

As for the issue of financial benefit, charging people money for the privilege of
consuming marijuana on the premises is certainly evidence of intent to receive a financial
benefit from the activity. Whether the payment is styled as a cover charge, membership
fee, or donation makes no difference; receiving money, however denominated, is a
financial benefit. Nor does it matter whether people can consume marijuana at the venue
only if they are members of a “club.” Costco and Sam’s Club are undeniably businesses
even though only fee-paying members can shop there. The level of professionalism with
which the activity is undertaken and its financial results may also be relevant evidence of

activity which is carried on for the production of income from the sale of goods or the
performance of services.” § 513(c).

' Treas. Reg. 1.183-2(b)(3), (6).

%2 See Safeco Ins. Co. of Am. v. Hilderbrand, 602 F.3d 1159, 1163 (10th Cir. 2010)
(describing test “overwhelmingly favored” by state courts for identifying business
pursuits that are excluded from homeowners’ insurance coverage).

3 National Farmers Union Property and Cas. Co. v. Garfinkel, 277 P.3d 905, 910
(Colo. Ct. App. 2015) (collecting cases).

3 See Hilderbrand, 602 F.3d at 1164 (holding that although certain aspects of exotic
animal business, such as magic shows or photo shoots, occurred only sporadically,
business met continuity requirement for purposes of business pursuit exclusion when
operator owned and supported exotic animals for the entire duration and continually
attempted to arrange animal performances).
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whether it is a business or not.® Notably, an activity need not actually be profitable to be
undertaken for the goal of receiving financial benefit.®* Activities that seek to raise
money for altruistic causes, rather than personal enrichment, can also be considered
businesses.*’

If a person who regularly invites others to pay a fee in exchange for the permission
to consume marijuana at a physical venue were found to undertake this activity for
financial benefit, then the activity would be considered a business and the venue itself
would be a “place a business.” Marijuana consumption would therefore be prohibited at
that venue, even though the person specifically intended to permit it.

The prohibition against public consumption of marijuana applies also to “places of
amusement.”® Dictionaries define an “amusement” as an activity that entertains.* Courts

% The IRS considers whether books and records are kept, whether the operator has

studied business practices or sought expert advice, the amount of time spent carrying on
the activity, and the history of income or losses (among other things) in determining
whether an activity is a business the expenses of which are tax-deductible. Treas. Reg. §
1.183-2(b).

3 Garfinkel, 277 P.3d at 911 (“[T]he cases recognize that actual profit is not

required as long as the activity in question is one that constitutes a means of procuring
subsistence or profit and there is a motive to make a profit or, at a minimum, to cover
costs and expenses.”).

3 See AS 47.30.110(a) (including non-profit organizations in definition of

“business”); .LR.C. § 511 (recognizing that tax-exempt charitable organizations may have
business income); Hilderbrand, 602 F.3d at 1164 (exotic animal business had profit
motive because intent in creating company was to generate enough income to sustain
sanctuary for exotic animals); Fraternal Order of Eagles v. City and Borough of Juneau,
254 P.3d 348, 357-58 (Alaska 2011) (“The fact that [a non-profit private social club] uses
its revenue to support charitable causes does not change the commercial nature of its . . .
facility”).

%8 The term “place of amusement” is not defined anywhere in Alaska’s statutes,

regulations, or case law. Alaska’s law against discrimination in places of public
accommodation defines “public accommodation” to include “public amusement and
business establishments” and offers a broad list of examples of places that fall into one or
both of those categories. See AS 18.80.300 (“ ‘public accommodation” means a place that
offers its services, goods, or facilities to the general public and includes a public inn,
restaurant, eating house, hotel, motel, soda fountain, soft drink parlor, tavern, night club,
roadhouse, place where food or spiritous or malt liquors are sold for consumption, trailer
park, resort, campground, barber shop, beauty parlor, bathroom, resthouse, theater,
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in other states have focused the provision of entertainment in deciding that places as
diverse as bingo halls,* dance studios,* and nightclubs that stage musical acts are all
“places of amusement.”*

There is substantial overlap between “places of amusement” and “places of
business” because many places offering entertainment do so regularly for financial
benefit. For example, a bowling alley provides a service—facilities for bowling—with
the goal of benefitting financially from the money people pay to bowl there. However,
the term “place of amusement” is not so broad as to include private residences where
people watch movies or stage musical performances in a non-business manner because
the definition must be consistent with the overall statutory purpose of allowing the
personal use of marijuana.”® Thus the regulatory definition of “in public” prohibits
marijuana consumption at places of business (other than licensed retail marijuana stores)
and at non-business venues where entertainment is provided.

It is unclear whether a marijuana social club that provided only a venue for
marijuana consumption—without any other amenity—would qualify as a “place[] of
amusement” (although it might still be a place of business). But if the club’s venue
featured musical performances, games, or other forms of diversion in addition to a

swimming pool, skating rink, golf course, cafe, ice cream parlor, transportation company,
and all other public amusement and business establishments . . . .” (emphasis added)).

¥ See www.merriam-webster.com/dictionary/amusement (“something (such as an

activity) that amuses or entertains someone”);
www.macmillandictionary.com/us/dictionary/american/amusement (“an activity that is
provided for entertainment”); dictionary.cambridge.org/us/dictionary/english/amusement
(“something that entertains you”).

4 State v. Crayton, 344 So. 2d 711, 775 (Ala. 1977) (ruling that bingo hall is a
“place of amusement,” statutorily defined as “any place where any facilities for
entertainment, amusement, or sports are provided”).

“ Miss Diana’s School of Dance, Inc. v. Dir. of Revenue, 478 S.W.3d 405, 409
(Mo. 2016) (dance studio is subject to tax applied to “place[s] of amusement,
entertainment or recreation”).

42 Morascini v. Commissioner of Public Safety, 675 A.2d 1340, 1345-46 (Conn. 1996
(“We conclude that a nightclub that stages performances for the entertainment of its
patrons is a “place of public amusement” as that phrase is commonly understood.”).
43

See AS 17.38.010(a) (“In the interest of allowing law enforcement to focus on
violent and property crimes, and to enhance individual freedom, the people of the State of
Alaska find and declare that the use of marijuana should be legal for persons 21 years of
age or older.”).



http://www.merriam-webster.com/dictionary/amusement

http://www.macmillandictionary.com/us/dictionary/american/amusement

http://www.dictionary.cambridge.org/us/dictionary/english/amusement
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physical space to consume marijuana, it would probably qualify as a “place of
amusement”**—and marijuana consumption would be illegal there.

B. “Place to which the public or a substantial number of people has
access.”

The prohibition on public consumption of marijuana also applies to any place “to
which the public or a substantial group of people has access.” “Access” is defined as
“permission, liberty, or ability to enter” and “freedom or ability to obtain or make use of
something.”*® Whether consumption in a particular venue takes place “in public” thus
turns on the scope of restrictions that limit some people’s ability to enter the club.

A venue is considered open to the public even if it charges an admission fee and
places age restrictions on admission.*” For example, establishments like movie theaters,
nightclubs, golf courses, and swimming pools—which routinely charge admission fees—
are generally considered to be places that offer their facilities to the general public.*® A
venue that charges a cover or membership fee without otherwise restricting admission
(except to those over 21) is thus likely accessible to the public.

Even a venue where access is more restrictive will be considered “in public” if it is
open to a “substantial group of people.” But as with the term “places of amusement,” this
provision does not extend to private residences that are not places of business so as not to
conflict with the overall statutory purpose of permitting personal use of marijuana. Thus
it is not unlawful to consume marijuana at a house party even if many people are invited.

4 See, e.g., J. Sutter’s Mill v. Revenue Cabinet, Commonwealth of Ky., 793 S.W.2d
838, 839-40 (Ky. 1990) (holding that substantial evidence supported trial court’s finding
that tavern which charged $1 admission fee and had music played on loudspeakers, dance
floor, foosball games and television sets was “place of amusement” for purposes of tax
on retail sales including admission to “places of amusement or entertainment”).

3 AAC 306.990(a)(6).

46 See www.merriam-webster.com/dictionary/access.

4 See Isbister v. Boys’ Club of Santa Cruz, Inc., 707 P.2d 212, 217-19 (Cal. 1985)
(ruling that charitable organization’s swimming pool, open to town’s boys under 18 years
of age whose families paid an annual membership fee, was a place of public
accommodation subject to California’s nondiscrimination laws).

48

See, e.g., AS 18.80.300(16) (defining “public accommodations” for purposes of
Alaska’s Human Rights Act as a “place that caters or offers its services, goods, or
facilities to the general public and includes” nightclubs, theaters, swimming pools, and
golf courses).



http://www.merriam-webster.com/dictionary/access
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In sum, a physical venue where a business is operated, where entertainment is
provided, or to which a substantial number of people has access qualifies as “in public”
for purposes of the prohibition against consuming marijuana in public. That means that
consuming marijuana at any of these venues is unlawful—even if the proprietor of the
venue invites people to do so. And because Alaska law provides that any person who
solicits or aids another in committing an offense—including the offense of consuming
marijuana in public—is also guilty of that offense, the proprietor of such a venue could
also be criminally liable.*

Il. A person who charges an entrance fee to a venue where samples of marijuana
are distributed may be unlawfully selling marijuana.

Some marijuana social clubs advertise “free samples” of marijuana and marijuana
products to patrons who pay an admission or membership fee. This practice likely
violates the limits on marijuana possession and the laws against unlawful delivery of
marijuana.

Only marijuana establishments licensed by the Marijuana Control Board can sell
marijuana or possess more than an ounce of marijuana or marijuana products.”® An
unlicensed physical venue that charges patrons a fee to consume marijuana on the
premises is subject to the personal use limits on marijuana possession and transfer.>* The
proprietor of such a venue may neither possess more than one ounce of marijuana nor
transfer any amount of marijuana to patrons for remuneration.

49 AS 11.16.110 (“A person is legally accountable for the conduct of another

constituting an offense if . . . with intent to promote or facilitate the commission of the
offense, the person (A) solicits the other to commit the offense; or (B) aids or abets the
other in planning or committing the offense . . . .”); AS 11.81.900(40) (defining “offense”
to mean “conduct for which a sentence of imprisonment or fine is authorized; an offense
is either a crime or a violation”); AS 17.38.040 (“It is unlawful to consume marijuana in
public. A person who violates this section is guilty of a violation punishable by a fine of
up to $100.”).

>0 See AS 17.38.070 (creating four types of licensed commercial marijuana
establishments).

*L  See AS17.38.020; AS 17.38.070.

52 AS 17.38.020.
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“Remuneration” generally means payment.” The key question is whether the
proprietor of such a venue receives payment only for allowing a patron to consume
marijuana on the premises or whether the payment is also for the marijuana samples
made available inside. A jury considering that question could reasonably conclude that
the fee is payment for both. For example, a proprietor’s advertisement of marijuana
samples is evidence that he is offering marijuana to attract more patrons and thus to make
more money. The logic of offering marijuana samples to patrons—that more people will
be willing to pay the entrance fee if the proprietor makes marijuana available to them
inside—strongly suggests that patrons are paying for marijuana as well as for the
enjoyment of club facilities. Under these circumstances, the proprietor is unlawfully
transferring marijuana for remuneration.

To avoid the prohibition against selling marijuana, proprietors of some marijuana
social clubs that advertise free samples appear to solicit third parties to transfer their own
marijuana or marijuana products to patrons.>* Yet this practice will not insulate the
proprietor from criminal liability if he exercises sufficient control over the marijuana
samples to be held criminally liable for possessing or transferring them.*® Liability does
not require showing that the proprietor owns or has physical possession of the marijuana;
both possession and transfer may be constructive.”® Nor must the proprietor’s possession

>3 See Black’s Law Dictionary (10th ed. 2014) (“Payment; compensation, esp. for a

service that someone has performed”); www.merriam-
webster.com/dictionary/remunerates. (“an amount of money paid to someone for work
that person has done”);
www.dictionary.cambridge.org/us/dictionary/english/remuneration (“pay for work or
services”); www.macmillandictionary.com/dictionary/american/remuneration (“payment
or other rewards that you get for your work”).

54

Licensed growers and licensed product manufacturers are prohibited from
transferring marijuana directly to consumers even if no compensation is received. 3 AAC
306.405(c)(1); 3 AAC 306.510(a)(1); see also AS 17.38.070(b)-(c) (activities that
licensed marijuana cultivators and licensed marijuana product manufacturers may
lawfully undertake do not include transferring marijuana or marijuana products to end
users). Any license-holder distributing marijuana to patrons of an unlicensed marijuana
social club could have his or her license suspended or revoked. 3 AAC 306.810(b)(3).

> The same principle would apply to the organizer of an exposition or trade show

featuring marijuana industry participants where marijuana samples are provided.

%8 See AS 11.81.900(49) (“ ‘[P]ossess’ means having physical possession or the

exercise of dominion or control over property . . ..”); AS 11.71.900(6) (*“ ‘[D]eliver’ or
‘delivery’ means the actual, constructive, or attempted transfer from person to another of
a controlled substance whether or not there is an agency relationship . . . .”).



http://www.merriam-webster.com/dictionary/remunerates

http://www.merriam-webster.com/dictionary/remunerates

http://www.dictionary.cambridge.org/us/dictionary/english/remuneration

http://www.macmillandictionary.com/dictionary/american/remuneration
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be exclusive to create liability: “two or more persons may have joint possession of the
dl'ug.”57

Constructive possession means to “knowingly ha[ve] the power and intention at a
given time to exercise dominion or control over” an item.>® Although Alaska courts have
not defined constructive transfer,® courts of other states with similar statutes define
constructive transfer as “the transfer of a controlled substance cither belonging to the
defendant or under his direct or indirect control, by some other person or manner at the
instance or direction of the defendant.”® While merely connecting a buyer and seller of
drugs generally does not show dominion and control over the drugs, controlling the
physical location where the drugs are kept or setting the terms of exchange for the drugs
may show sufficient “dominion or control” for constructive possession and transfer.®*

Whether any particular person exercises “dominion or control” over marijuana is a
fact-dependent question, so this opinion cannot determine as a general matter whether the

>’ Gordon v. State, 533 P.2d 25, 30 (Alaska 1975).

>8 Nelson v. State, 628 P.2d 884, 889 (Alaska 1981) (defining constructive
possession); see also AS 11.81.900(49).

59 But see Norman v. State, Nos. A-3888, A-3889, 1993 WL 13156632 at *6 (Alaska
Ct. App. Mar. 3, 1993) (holding defendant failed to show why jury instruction on
constructive transfer could not properly be applied to his case without expressly defining
the concept).

% State v. Campbell, 795 P.2d 750, 752 (Wash. App. 1990) (quoting Davila v. State,
664 S.W.2d 722, 724 (Tex. Cr. Ct. App. 1984)). Alaska’s Controlled Substances Act is
modeled on the Uniform Controlled Substances Act, State v. Burden, 948 P.2d 991, 993
(Alaska Ct. App. 1997), as are Washington’s and Texas’s. State v. Bradshaw. 98 P.3d
1190, 1993 (Wash. 2004); Davila, 664 S.W.2d at 724.

1 Compare United States v. Manzella, 791 F.2d 1263 (7th Cir. 1986) (vacating
finding of constructive possession of cocaine when evidence showed that defendant
merely connected buyer and seller but did not have power to ensure drugs were
delivered) and Commonwealth of Pennsylvania v. Murphy, 795 A.2d 1025, 1033 (Pa.
Super. 2002) (vacating finding of constructive possession of heroin when defendant
located seller but did not negotiate terms of sale, physically retrieve drugs, or collect
money) with State v. Shumaker, 174 P.3d 1214 (Wash. App. 2007) (holding defendant’s
control over premises is a non-dispositive factor to consider in establishing dominion and
control over drugs) and State v. Chisolm, 92 Wash. App. 1062, 1998 SL 758872 at *1-3
(Wash. Ct. App. 1998) (affirming jury’s verdict of constructive transfer when defendant
did not handle drugs or cash during transaction but initiated transfer of drugs by soliciting
undercover officer, negotiated purchase price, illuminated drugs for sale with cigarette
lighter, and invited officer to return).





Chris Hladick, Commissioner August 31, 2016
Re: Marijuana Social Clubs Page 14 of 14

proprietor of a venue who makes marijuana samples available to fee-paying patrons is
violating the laws on marijuana possession or transfer. Yet one could reasonably
conclude that a proprietor has “dominion and control” over marijuana samples distributed
to patrons if the proprietor advertises the samples, solicits others to transfer marijuana to
patrons, and controls the physical space where marijuana is physically transferred or the
terms of the transfer. If these samples totaled more than one ounce, the proprietor would
be guilty of unlawful possession.®” And if the proprietor received remuneration for these
samples in any quantity, he or she would be guilty of unlawfully delivering marijuana.®®

CONCLUSION

Despite Alaska’s liberalization of the marijuana laws in 2014, the law requires
regulation of the marijuana industry. Under Alaska law, a business cannot sell or provide
marijuana or allow marijuana to be consumed on the premises unless it is licensed as a
retail marijuana store by the Marijuana Control Board.

Sincerely,

Jahna Lindemuth
Attorney General

cc.  Cynthia Franklin, Director of the Alcohol & Marijuana Control Office

%2 AS11.71.050(a)(2)(E).
% AS11.71.050(a)(1).
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If you have any questions, please feel free to contact me.

Respectively,

James Hoelscher

James Hoelscher
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Attachment B

August 31, 2016

Chris Hladick

Commissioner

Department of Commerce, Community, and Economic Development
P.O. Box 110800

Juneau, AK 99811-0800

Re:  Marijuana Social Clubs
AGO No. AN2016101562

Dear Commissioner Hladick:

You have asked for a legal opinion about the consumption and distribution of
marijuana at so-called “marijuana social clubs,” a generic term for physical venues where
fee-paying patrons or members consume marijuana.

Your first question is about marijuana consumption at such venues. Alaska law
prohibits consuming marijuana “in public.”* Regulations allow marijuana consumption at
licensed retail marijuana stores that have state approval, but prohibit public consumption
at all other “places of amusement or business” and places to which “the public or a
substantial group of people has access.”® Thus, your question is whether people may
lawfully consume marijuana at an unlicensed place that charges a fee for the privilege of
entering and consuming marijuana on the premises.

The answer is no. If that place is not a licensed retail marijuana store, consuming
marijuana there is unlawful. Charging people a fee to consume marijuana at a physical
venue, if done regularly and for financial benefit, is to operate a business. The venue
itself would therefore be a “place of business” where it is unlawful to consume
marijuana, even if the venue’s proprietor expressly invites people to do so. And even if
this operation did not rise to the level of a business, the venue would still count as “in

! AS 17.38.040.
2 3 AAC 306.990(6).
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public” if a “substantial number” of people had access to it, so that consuming marijuana
there would be unlawful.

Your second question is about the distribution of marijuana samples at marijuana
social clubs. Without a license from the Marijuana Control Board, a person may not
possess more than one ounce of marijuana or transfer marijuana for remuneration.® You
have asked whether a person without a Board-issued license acts unlawfully by charging
people a fee to consume marijuana at a physical venue if he provides those people with
marijuana samples.

If this person has “dominion or control” of the marijuana provided as samples—
even if he does not own or have physical possession of the marijuana—nhe is acting
unlawfully if the total amount of marijuana is more than one ounce or if he receives
payment for transferring that marijuana to patrons.

LEGAL BACKGROUND
I. Alaska’s marijuana laws and regulations.

Alaskans voted in 2014 to liberalize personal use of marijuana and to authorize a
commercial marijuana industry regulated by a Marijuana Control Board.* The resulting
laws strictly control the sale of marijuana and establish limits for personal possession,
use, and distribution of marijuana.”

Lawful personal use of marijuana entails the right to use, possess, and purchase
one ounce or less of marijuana as well as the right to transfer one ounce or less of
marijuana (and up to six immature plants) to another person “without remuneration.”® A
person may lawfully assist another in personal use activities.” However, it is unlawful to
consume marijuana in public, with violations punishable by a fine of up to $100.

Commercial marijuana cultivation, processing, testing, and sale are permitted only
by four types of licensed “marijuana establishments™ : retail marijuana stores, marijuana
cultivation facilities, marijuana product manufacturing facilities, and marijuana testing

*  AS11.71.050(a); AS 17.38.020(3); AS 17.38.070(a).

4 2014 Ballot Measure No. 2, “An Act to Tax and Regulate the Production, Sale,
and Use of Marijuana”; AS 17.38.020; AS 17.38.080; AS 17.38.121.

> AS 17.38.020; AS 17.38.070.

° AS 17.38.020(3).

! AS 17.38.020(5).

8 AS 17.38.020(4); AS 17.38.040.
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facilities.? Each type of establishment plays a distinct role in the marijuana industry, must
be licensed by the Marijuana Control Board, and is subject to the Board’s regulations.™
The Board’s regulations establish a licensing process, health and safety measures,
employee training requirements, and other requirements for each type of establishment.™
They also create rules for enforcement and local government control.*? The regulations
prohibit consuming marijuana on the premises of any licensed establishment except for
permitted areas of licensed retail marijuana stores.™

Despite the 2014 changes to Alaska’s marijuana laws, it remains unlawful to
possess more than one ounce of marijuana without a license and to sell marijuana without
a license. Possessing more than one ounce of marijuana remains unlawful under Alaska’s
Controlled Substances Act;'* only licensed marijuana establishments are exempted.™ The
Controlled Substances Act also criminalizes possessing any quantity of marijuana “with
the intent to manufacture or deliver.”*® This prohibition is partially supplanted by the
2014 amendments, which allow possessing or transferring up to one ounce of marijuana
“without remuneration”” and permit licensed marijuana establishments to sell marijuana
to consumers.™® But for those without a Board-issued license, transferring marijuana for
remuneration remains illegal.*®

? AS 17.38.070; AS 17.38.990(10) (defining “marijuana establishments”).
' See AS 17.38.070; AS 17.38.190.

1 3 AAC 306.300 — 306.360 (retail marijuana stores); 3 AAC 306.400 — 306.480
(cultivation facilities); 3 AAC 306.500 — 570 (marijuana product manufacturing
facilities); 3 AAC 306.600 — 306.675 (marijuana testing facilities); 3 AAC 306.700 —
306.775 (rules for all establishments).

12 3 AAC 306.200 — 306.260 (local control); 3 AAC 306.800 — 306.850
(enforcement).

13 See 3 AAC 306.305(a)(4); 3 AAC 306.310(b)(2); 3 AAC 306.405(c)(2);
3 AAC 306.510(a)(3); 3 AAC 306.310(b)(3).

4 AS11.71.050(a)(2)(E).
> AS17.38.070.

1 AS11.71.050(a)(1).

7 AS17.38.020(3)

8 AS17.38.070(a).

19 Although Alaskans have a constitutional right to privacy that protects their right to

possession of small amounts of marijuana even prior to the enactment of marijuana
legalization, this right to privacy does not protect the sale or purchase of marijuana. See
Ravin v. State, 537 P.2d 494, 511 (Alaska 1975) (“[N]either the federal or Alaska



Attachment B
Chris Hladick, Commissioner August 31, 2016
Re: Marijuana Social Clubs Page 4 of 14

Il. Federal marijuana laws.

The federal Controlled Substances Act prohibits possessing and selling
marijuana.?’ The U.S. Department of Justice has advised that federal officials are less
likely to enforce the prohibitions on marijuana in states that have legalized marijuana
possession and sale if these states’ regulations support the federal government’s
enforcement priorities: preventing distribution to minors; preventing revenue from
marijuana sales going to criminal enterprises; preventing drugged driving and other
adverse public health consequences tied to marijuana use; and preventing violence and
the use of firearms in the cultivation and distribution of marijuana. #* Yet the Department
of Justice’s current enforcement policy is no guarantee against federal prosecution. The
Department of Justice cautioned that “[i]f state enforcement efforts are not sufficiently
robust to protect against [those harms,] the federal government may seek to challenge the
regulatory structure itself in addition to continuing to bring individual enforcement
actions, including criminal prosecutions, focused on those harms.”?” The Department of
Justice could also choose to resume enforcing federal laws against marijuana possession
and transfer at any time.

ANALYSIS

I. Alaska law prohibits the consumption of marijuana at a place where a fee is
charged for that privilege unless that place is licensed as a retail marijuana
store.

Soon after the 2014 changes to Alaska’s marijuana laws, people began to operate
physical venues where guests are invited to consume marijuana and marijuana products
in a physical setting resembling a café, lounge, or nightclub. These venues, generically
termed “marijuana social clubs,” typically charge an entry or membership fee or demand

constitution affords protection for the buying or selling of marijuana, nor absolute
protection for its use or possession in public. Possession at home of amounts of marijuana
indicative of intent to sell rather than possession for personal use is likewise
unprotected.”).

20 21U.5.C.§812; 21 U.S.C. § 841(a); 21 U.S.C. § 844(a).

21 James M. Cole, Deputy Attorney General, U.S. Dept. of Justice, “Memorandum

for all United States Attorneys: Guidance Regarding Marijuana Enforcement” at 1-2
(Aug. 29, 2013).

22 Id. at 3.
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a “donation”. These venues do not purport to operate as retail marijuana stores authorized
by Alaska’s marijuana statutes®® and are not licensed by the Marijuana Control Board.

Because Alaska law prohibits consuming marijuana in public,?* consuming
marijuana at these venues is legal only if they are not operating “in public.” The Alaska
Statutes do not define what places are “public” for purposes of the ban on public
consumption, but the Marijuana Control Board has defined the term in a way that appears
to prohibit consumption at these “marijuana social clubs”:

“in public” (A) means in a place to which the public or a substantial
group of people has access; (B) except as provided in (C) of this
paragraph, includes highways, transportation facilities, schools,
places of amusement or business, parks, playgrounds, prisons, and
hallways, lobbies and other portions of apartment houses and hotels
not constituting rooms or apartment designed for actual residence;
[and] (C) does not include an area on the premises of a licensed
retail marijuana store designated for onsite consumption under

3 AAC 306.305.1%!

Depending on the particular facts, an unlicensed physical venue where people are
invited to pay a fee for the privilege of consuming marijuana on the premises would be a
“place[] of amusement or business” or a “place to which the public or a substantial
number of people has access.”

A. “Place of amusement or business”

The prohibition against public consumption of marijuana applies to any “place of
amusement or business” other than a licensed retail marijuana store with permission from
the Marijuana Control Board to allow on-site consumption. The regulation does not
further define the terms “amusement or business,” but their meaning can be gleaned from
both dictionaries and other legal authorities.

23 A retail marijuana store is an “entity registered [with the Marijuana Control

Board] to purchase marijuana from marijuana cultivation facilities, to purchase marijuana
and marijuana products from marijuana product manufacturing facilities, and to sell
marijuana and marijuana products to consumers.” AS 37.18.900(15); see also

AS 37.18.070(a) (authorizing retail marijuana stores).

24 AS 17.38.040.
2 3 AAC 306.990(6).
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A “%:)lace of business” is, straightforwardly, a “location at which one carries on a
business.”*® Dictionaries and various legal authorities generally define “business” as the
activity of regularly furnishing goods or services with the goal of receiving a financial
benefit.”’

For example, the State of Alaska requires all businesses to be licensed. For this
purpose, “business” is defined as ““a for profit or nonprofit entity engaging or offering to
engage in a trade, a service, a profession, or an activity with the goal of receiving a
financial benefit in exchange for the provision of services, or goods or other property.
Only a person who “does not represent to be regularly engaged in furnishing goods or
services” is exempt from the business license requirement.?® Under federal tax law, the
criterion for determining whether an activity is a business is whether it is “engaged in for
profit” or is “carried on for the production of income from the sale of goods or the
performance of services.”® Relevant considerations include the amount of time spent on

5928

26 Black’s Law Dictionary (10th ed. 2014).

2 See Black’s Law Dictionary (10th ed. 2014) (“a commercial enterprise carried on

for profit; a particular occupation or employment habitually engaged in for livelihood or
gain”); www.merriam-webster.com/dictionary/business (“the activity of making, buying,
or selling goods or providing services in exchange for money”);
dictionary.cambridge.org/us/dictionary/english/business (“the activity of buying and
selling goods and services, or a particular company that does this”);
www.macmillandictionary.com/us/dictionary/american/business “the work of buying or
selling products or services for money”).

28 AS43.70.110(a).

2 AS43.70.105(a)(6).
30

The two different standards for determining whether an activity is a business stem
from two different sets of potential taxpayers. Individual taxpayers and non-exempt
corporations may deduct ordinary and necessary expenses paid or incurred in carrying on
a “trade or business.” I.LR.C. § 162(a). Only those activities engaged in for profit qualify
for deductions. 8 183(a). Treasury regulations contrast expenses incurred in carrying on a
trade or business, which are deductible, with expenses incurred in “activities . . . carried
on primarily as a sport, hobby, or for recreation,” which are not deductible. See Treas.
Reg. § 1.183-2(a). The key determinant of a business is whether the taxpayer entered the
activity “with the objective of making a profit.” Id. The I.R.S. employs nine factors to
determine whether an activity is a truly a business whose expenses can be deducted.
Treas. Reg. § 1.183-2(b).

A tax-exempt organization like a charity generally does not pay income taxes, but
it must pay taxes on income it derives from any “unrelated trade or business.” L.LR.C. §
511(a)(1); § 512(a)(1). For purposes of this provision, “trade or business” includes “any
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the activity and its history of producing income or losses.** And in insurance law, when
homeowners’ insurance policies exclude coverage of losses arising out of “business
pursuits,” an activity is a “business” if it is engaged in “continuously” and with a “profit

Taken together, these authorities suggest that a “business” is the activity of
regularly providing goods or services in order to receive a financial benefit. Operating a
physical venue where people may consume marijuana provides a service. Providing this
service would thus be a business if it were undertaken regularly and with the goal of
receiving financial benefit.

An activity need not be constant or even frequent to be considered “regular.” Part-
time or supplemental activities can be sufficiently regular to qualify as businesses.** A
venue that opens its doors only sporadically to marijuana consumption might still be the
site of a business if the efforts necessary to realize these openings—such as leasing
property for the purpose, advertising, seeking entertainment, or preparing for openings—
are sufficiently regular or extensive.**

As for the issue of financial benefit, charging people money for the privilege of
consuming marijuana on the premises is certainly evidence of intent to receive a financial
benefit from the activity. Whether the payment is styled as a cover charge, membership
fee, or donation makes no difference; receiving money, however denominated, is a
financial benefit. Nor does it matter whether people can consume marijuana at the venue
only if they are members of a “club.” Costco and Sam’s Club are undeniably businesses
even though only fee-paying members can shop there. The level of professionalism with
which the activity is undertaken and its financial results may also be relevant evidence of

activity which is carried on for the production of income from the sale of goods or the
performance of services.” § 513(c).

' Treas. Reg. 1.183-2(b)(3), (6).

%2 See Safeco Ins. Co. of Am. v. Hilderbrand, 602 F.3d 1159, 1163 (10th Cir. 2010)
(describing test “overwhelmingly favored” by state courts for identifying business
pursuits that are excluded from homeowners’ insurance coverage).

3 National Farmers Union Property and Cas. Co. v. Garfinkel, 277 P.3d 905, 910
(Colo. Ct. App. 2015) (collecting cases).

3 See Hilderbrand, 602 F.3d at 1164 (holding that although certain aspects of exotic
animal business, such as magic shows or photo shoots, occurred only sporadically,
business met continuity requirement for purposes of business pursuit exclusion when
operator owned and supported exotic animals for the entire duration and continually
attempted to arrange animal performances).
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whether it is a business or not.® Notably, an activity need not actually be profitable to be
undertaken for the goal of receiving financial benefit.®* Activities that seek to raise
money for altruistic causes, rather than personal enrichment, can also be considered
businesses.*’

If a person who regularly invites others to pay a fee in exchange for the permission
to consume marijuana at a physical venue were found to undertake this activity for
financial benefit, then the activity would be considered a business and the venue itself
would be a “place a business.” Marijuana consumption would therefore be prohibited at
that venue, even though the person specifically intended to permit it.

The prohibition against public consumption of marijuana applies also to “places of
amusement.”® Dictionaries define an “amusement” as an activity that entertains.* Courts

% The IRS considers whether books and records are kept, whether the operator has

studied business practices or sought expert advice, the amount of time spent carrying on
the activity, and the history of income or losses (among other things) in determining
whether an activity is a business the expenses of which are tax-deductible. Treas. Reg. §
1.183-2(b).

3 Garfinkel, 277 P.3d at 911 (“[T]he cases recognize that actual profit is not
required as long as the activity in question is one that constitutes a means of procuring
subsistence or profit and there is a motive to make a profit or, at a minimum, to cover
costs and expenses.”).

3 See AS 47.30.110(a) (including non-profit organizations in definition of

“business”); L.LR.C. § 511 (recognizing that tax-exempt charitable organizations may have
business income); Hilderbrand, 602 F.3d at 1164 (exotic animal business had profit
motive because intent in creating company was to generate enough income to sustain
sanctuary for exotic animals); Fraternal Order of Eagles v. City and Borough of Juneau,
254 P.3d 348, 357-58 (Alaska 2011) (“The fact that [a non-profit private social club] uses
its revenue to support charitable causes does not change the commercial nature of its . . .
facility”).

%8 The term “place of amusement” is not defined anywhere in Alaska’s statutes,

regulations, or case law. Alaska’s law against discrimination in places of public
accommodation defines “public accommodation” to include “public amusement and
business establishments” and offers a broad list of examples of places that fall into one or
both of those categories. See AS 18.80.300 (“ ‘public accommodation’ means a place that
offers its services, goods, or facilities to the general public and includes a public inn,
restaurant, eating house, hotel, motel, soda fountain, soft drink parlor, tavern, night club,
roadhouse, place where food or spiritous or malt liquors are sold for consumption, trailer
park, resort, campground, barber shop, beauty parlor, bathroom, resthouse, theater,
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in other states have focused the provision of entertainment in deciding that places as
diverse as bingo halls,* dance studios,* and nightclubs that stage musical acts are all
“places of amusement.”*

There is substantial overlap between “places of amusement” and “places of
business” because many places offering entertainment do so regularly for financial
benefit. For example, a bowling alley provides a service—facilities for bowling—with
the goal of benefitting financially from the money people pay to bowl there. However,
the term “place of amusement” is not so broad as to include private residences where
people watch movies or stage musical performances in a non-business manner because
the definition must be consistent with the overall statutory purpose of allowing the
personal use of marijuana.”® Thus the regulatory definition of “in public” prohibits
marijuana consumption at places of business (other than licensed retail marijuana stores)
and at non-business venues where entertainment is provided.

It is unclear whether a marijuana social club that provided only a venue for
marijuana consumption—without any other amenity—would qualify as a “place[] of
amusement” (although it might still be a place of business). But if the club’s venue
featured musical performances, games, or other forms of diversion in addition to a

swimming pool, skating rink, golf course, cafe, ice cream parlor, transportation company,
and all other public amusement and business establishments . . . .” (emphasis added)).

¥ See www.merriam-webster.com/dictionary/amusement (“something (such as an

activity) that amuses or entertains someone”);
www.macmillandictionary.com/us/dictionary/american/amusement (“an activity that is
provided for entertainment”); dictionary.cambridge.org/us/dictionary/english/amusement
(“something that entertains you”).

4 State v. Crayton, 344 So. 2d 711, 775 (Ala. 1977) (ruling that bingo hall is a
“place of amusement,” statutorily defined as “any place where any facilities for
entertainment, amusement, or sports are provided”).

“ Miss Diana’s School of Dance, Inc. v. Dir. of Revenue, 478 S.W.3d 405, 409
(Mo. 2016) (dance studio is subject to tax applied to “place[s] of amusement,
entertainment or recreation”).

42 Morascini v. Commissioner of Public Safety, 675 A.2d 1340, 1345-46 (Conn. 1996
(“We conclude that a nightclub that stages performances for the entertainment of its
patrons is a “place of public amusement” as that phrase is commonly understood.”).
43

See AS 17.38.010(a) (“In the interest of allowing law enforcement to focus on
violent and property crimes, and to enhance individual freedom, the people of the State of
Alaska find and declare that the use of marijuana should be legal for persons 21 years of
age or older.”).


http://www.merriam-webster.com/dictionary/amusement
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physical space to consume marijuana, it would probably qualify as a “place of
amusement”**—and marijuana consumption would be illegal there.

B. “Place to which the public or a substantial number of people has
access.”

The prohibition on public consumption of marijuana also applies to any place “to
which the public or a substantial group of people has access.” “Access” is defined as
“permission, liberty, or ability to enter” and “freedom or ability to obtain or make use of
something.”*® Whether consumption in a particular venue takes place “in public” thus
turns on the scope of restrictions that limit some people’s ability to enter the club.

A venue is considered open to the public even if it charges an admission fee and
places age restrictions on admission.*” For example, establishments like movie theaters,
nightclubs, golf courses, and swimming pools—which routinely charge admission fees—
are generally considered to be places that offer their facilities to the general public.*® A
venue that charges a cover or membership fee without otherwise restricting admission
(except to those over 21) is thus likely accessible to the public.

Even a venue where access is more restrictive will be considered “in public” if it is
open to a “substantial group of people.” But as with the term “places of amusement,” this
provision does not extend to private residences that are not places of business so as not to
conflict with the overall statutory purpose of permitting personal use of marijuana. Thus
it is not unlawful to consume marijuana at a house party even if many people are invited.

4 See, e.g., J. Sutter’s Mill v. Revenue Cabinet, Commonwealth of Ky., 793 S.W.2d
838, 839-40 (Ky. 1990) (holding that substantial evidence supported trial court’s finding
that tavern which charged $1 admission fee and had music played on loudspeakers, dance
floor, foosball games and television sets was “place of amusement” for purposes of tax
on retail sales including admission to “places of amusement or entertainment”).

3 AAC 306.990(a)(6).

46 See www.merriam-webster.com/dictionary/access.

4 See Isbister v. Boys’ Club of Santa Cruz, Inc., 707 P.2d 212, 217-19 (Cal. 1985)
(ruling that charitable organization’s swimming pool, open to town’s boys under 18 years
of age whose families paid an annual membership fee, was a place of public
accommodation subject to California’s nondiscrimination laws).

48

See, e.g., AS 18.80.300(16) (defining “public accommodations” for purposes of
Alaska’s Human Rights Act as a “place that caters or offers its services, goods, or
facilities to the general public and includes” nightclubs, theaters, swimming pools, and
golf courses).


http://www.merriam-webster.com/dictionary/access
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In sum, a physical venue where a business is operated, where entertainment is
provided, or to which a substantial number of people has access qualifies as “in public”
for purposes of the prohibition against consuming marijuana in public. That means that
consuming marijuana at any of these venues is unlawful—even if the proprietor of the
venue invites people to do so. And because Alaska law provides that any person who
solicits or aids another in committing an offense—including the offense of consuming
marijuana in public—is also guilty of that offense, the proprietor of such a venue could
also be criminally liable.*

Il. A person who charges an entrance fee to a venue where samples of marijuana
are distributed may be unlawfully selling marijuana.

Some marijuana social clubs advertise “free samples” of marijuana and marijuana
products to patrons who pay an admission or membership fee. This practice likely
violates the limits on marijuana possession and the laws against unlawful delivery of
marijuana.

Only marijuana establishments licensed by the Marijuana Control Board can sell
marijuana or possess more than an ounce of marijuana or marijuana products.”® An
unlicensed physical venue that charges patrons a fee to consume marijuana on the
premises is subject to the personal use limits on marijuana possession and transfer.>* The
proprietor of such a venue may neither possess more than one ounce of marijuana nor
transfer any amount of marijuana to patrons for remuneration.>

49 AS 11.16.110 (“A person is legally accountable for the conduct of another

constituting an offense if . . . with intent to promote or facilitate the commission of the
offense, the person (A) solicits the other to commit the offense; or (B) aids or abets the
other in planning or committing the offense . . . .”); AS 11.81.900(40) (defining “offense”
to mean “conduct for which a sentence of imprisonment or fine is authorized; an offense
is either a crime or a violation”); AS 17.38.040 (“It is unlawful to consume marijuana in
public. A person who violates this section is guilty of a violation punishable by a fine of
up to $100.”).

>0 See AS 17.38.070 (creating four types of licensed commercial marijuana
establishments).

*l  See AS17.38.020; AS 17.38.070.

52 AS 17.38.020.
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“Remuneration” generally means payment.” The key question is whether the
proprietor of such a venue receives payment only for allowing a patron to consume
marijuana on the premises or whether the payment is also for the marijuana samples
made available inside. A jury considering that question could reasonably conclude that
the fee is payment for both. For example, a proprietor’s advertisement of marijuana
samples is evidence that he is offering marijuana to attract more patrons and thus to make
more money. The logic of offering marijuana samples to patrons—that more people will
be willing to pay the entrance fee if the proprietor makes marijuana available to them
inside—strongly suggests that patrons are paying for marijuana as well as for the
enjoyment of club facilities. Under these circumstances, the proprietor is unlawfully
transferring marijuana for remuneration.

To avoid the prohibition against selling marijuana, proprietors of some marijuana
social clubs that advertise free samples appear to solicit third parties to transfer their own
marijuana or marijuana products to patrons.>* Yet this practice will not insulate the
proprietor from criminal liability if he exercises sufficient control over the marijuana
samples to be held criminally liable for possessing or transferring them.* Liability does
not require showing that the proprietor owns or has physical possession of the marijuana;
both possession and transfer may be constructive.”® Nor must the proprietor’s possession

>3 See Black’s Law Dictionary (10th ed. 2014) (“Payment; compensation, esp. for a

service that someone has performed”); www.merriam-
webster.com/dictionary/remunerates. (“an amount of money paid to someone for work
that person has done”);
www.dictionary.cambridge.org/us/dictionary/english/remuneration (“pay for work or
services”); www.macmillandictionary.com/dictionary/american/remuneration (“payment
or other rewards that you get for your work”).

54

Licensed growers and licensed product manufacturers are prohibited from
transferring marijuana directly to consumers even if no compensation is received. 3 AAC
306.405(c)(1); 3 AAC 306.510(a)(1); see also AS 17.38.070(b)-(c) (activities that
licensed marijuana cultivators and licensed marijuana product manufacturers may
lawfully undertake do not include transferring marijuana or marijuana products to end
users). Any license-holder distributing marijuana to patrons of an unlicensed marijuana
social club could have his or her license suspended or revoked. 3 AAC 306.810(b)(3).

> The same principle would apply to the organizer of an exposition or trade show

featuring marijuana industry participants where marijuana samples are provided.

%8 See AS 11.81.900(49) (“ ‘[P]ossess’ means having physical possession or the

exercise of dominion or control over property . . ..”); AS 11.71.900(6) (* ‘[D]eliver’ or
‘delivery’ means the actual, constructive, or attempted transfer from person to another of
a controlled substance whether or not there is an agency relationship . . . .”).


http://www.merriam-webster.com/dictionary/remunerates
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be exclusive to create liability: “two or more persons may have joint possession of the
dl'ug.”57

Constructive possession means to “knowingly ha[ve] the power and intention at a
given time to exercise dominion or control over” an item.>® Although Alaska courts have
not defined constructive transfer,® courts of other states with similar statutes define
constructive transfer as “the transfer of a controlled substance ecither belonging to the
defendant or under his direct or indirect control, by some other person or manner at the
instance or direction of the defendant.”® While merely connecting a buyer and seller of
drugs generally does not show dominion and control over the drugs, controlling the
physical location where the drugs are kept or setting the terms of exchange for the drugs
may show sufficient “dominion or control” for constructive possession and transfer.®*

Whether any particular person exercises “dominion or control” over marijuana is a
fact-dependent question, so this opinion cannot determine as a general matter whether the

>’ Gordon v. State, 533 P.2d 25, 30 (Alaska 1975).

>8 Nelson v. State, 628 P.2d 884, 889 (Alaska 1981) (defining constructive
possession); see also AS 11.81.900(49).

59 But see Norman v. State, Nos. A-3888, A-3889, 1993 WL 13156632 at *6 (Alaska
Ct. App. Mar. 3, 1993) (holding defendant failed to show why jury instruction on
constructive transfer could not properly be applied to his case without expressly defining
the concept).

% State v. Campbell, 795 P.2d 750, 752 (Wash. App. 1990) (quoting Davila v. State,
664 S.W.2d 722, 724 (Tex. Cr. Ct. App. 1984)). Alaska’s Controlled Substances Act is
modeled on the Uniform Controlled Substances Act, State v. Burden, 948 P.2d 991, 993
(Alaska Ct. App. 1997), as are Washington’s and Texas’s. State v. Bradshaw. 98 P.3d
1190, 1993 (Wash. 2004); Davila, 664 S.W.2d at 724.

1 Compare United States v. Manzella, 791 F.2d 1263 (7th Cir. 1986) (vacating
finding of constructive possession of cocaine when evidence showed that defendant
merely connected buyer and seller but did not have power to ensure drugs were
delivered) and Commonwealth of Pennsylvania v. Murphy, 795 A.2d 1025, 1033 (Pa.
Super. 2002) (vacating finding of constructive possession of heroin when defendant
located seller but did not negotiate terms of sale, physically retrieve drugs, or collect
money) with State v. Shumaker, 174 P.3d 1214 (Wash. App. 2007) (holding defendant’s
control over premises is a non-dispositive factor to consider in establishing dominion and
control over drugs) and State v. Chisolm, 92 Wash. App. 1062, 1998 SL 758872 at *1-3
(Wash. Ct. App. 1998) (affirming jury’s verdict of constructive transfer when defendant
did not handle drugs or cash during transaction but initiated transfer of drugs by soliciting
undercover officer, negotiated purchase price, illuminated drugs for sale with cigarette
lighter, and invited officer to return).
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proprietor of a venue who makes marijuana samples available to fee-paying patrons is
violating the laws on marijuana possession or transfer. Yet one could reasonably
conclude that a proprietor has “dominion and control” over marijuana samples distributed
to patrons if the proprietor advertises the samples, solicits others to transfer marijuana to
patrons, and controls the physical space where marijuana is physically transferred or the
terms of the transfer. If these samples totaled more than one ounce, the proprietor would
be guilty of unlawful possession.®” And if the proprietor received remuneration for these
samples in any quantity, he or she would be guilty of unlawfully delivering marijuana.®®

CONCLUSION

Despite Alaska’s liberalization of the marijuana laws in 2014, the law requires
regulation of the marijuana industry. Under Alaska law, a business cannot sell or provide
marijuana or allow marijuana to be consumed on the premises unless it is licensed as a
retail marijuana store by the Marijuana Control Board.

Sincerely,

Jahna Lindemuth
Attorney General

cc.  Cynthia Franklin, Director of the Alcohol & Marijuana Control Office

%2 AS11.71.050(a)(2)(E).
% AS11.71.050(a)(1).
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From: Alaska Hempfest

To: Hoelscher, James C (CED)

Cc: McConnell, Erika B (CED); Dinegar, Harriet C (LAW); Marijuana Licensing (CED sponsored); Oates. Sarah D (CED); Adams, Steven D (DPS); Duxbury, Michael
W (DPS); Nelson, Patrick S (DPS); Bankowski, Joe (CED); Chiesa, Michael R (CED); Davies. Jason M (CED); Hamilton, Joe (CED); Johnson, Steven M (CED);
Rukes, Jeffrey B (CED); Stonecipher. Amanda M (CED); Whiteman. Kendrick J (CED)

Subject: 3rd annual Alaska Hempfest

Date: Friday, June 22, 2018 8:50:29 AM

Hi James,

I need to clarify the error in this paragraph above where you wrote:

" I asked you directly if there would be sale of marijuana and/or marijuana products or onsite consumption at the 3rd Annual Alaska Hempfest being held on June

22,23 & 24 at Flag Day Fest Grounds, 700 S. Half Curl Drive in Wasilla, Alaska and you informed me that there would be no onsite consumption or public
consumption as well as no sale of marijuana and/or marijuana product.”

This is slightly incorrect. I informed you that there would be no consumption in public areas at the festival, and there will be no sales of marijuana or marijuana
products allowed anywhere at the festival.

1 do not think our event violates any substantial portions of current law. But i will inform our attendees of your understanding of the laws and the enforcement power
your board assumes over political events such as ours.

You said, during our phone conversation, that our telling guests to purchase their cannabis at a legal recreational store prior to attending our cannabis educational
protestival was like a beer fest where beer consumption is not allowed and the hosts encourage attendees to purchase beer off site prior to attending the beer fest. When
has there ever been a beer fest where nobody is allowed to drink beer?

Many voters were not aware that Ballot Measure 2 did not legalize marijuana like alcohol, as the ad campaign deceptively told them us it would. The right of the
people to consume cannabis in the privacy of their own homes was already established under Ravin. Voters outside the fully informed prospective legal cannabis
businesses expected cannabis and cannabis users to be free to consume cannabis the same way alcohol users consume beer, wine and spirits. | am not alone in
wondering exactly how legalization made it less legal to consume cannabis than before it was legalized.

Alaska Hempfest is a free speech event and a peaceful assembly of the people protected under the First Amendment. Our goal is to respect the laws and abide by them
to the best of our ability. As i said, there will be no public consumption of alcohol or cannabis during our event. Our VIP, over 21 area and private campsites are not
open to the public. We think this satisfies our legal obligation to uphold the new law.

Please be sure to have any enforcement officers you send to our protestival to check in with me prior to entering our event so that every one knows who they are and
why they are here. | will give them three minutes on the main stage to inform attendees of their intentions and reason for attending. | think that would be a great way to
start a meaningful dialogue between our government and the citizens they are sworn to represent.

Most sincerely,

Niki Raapana

Director, Alaska HEMPFEST
907 320 0126

On Thu, Jun 21, 2018 at 11:17 AM, Hoelscher, James C (CED) <james.hoelscher@alaska.gov> wrote:

Ms. Niki Raatana,

I appreciate you reaching out to me for clarification on rumors that you said you were hearing. | want to follow up our
conversations that we had with an email.

AMCO does not determine fines or violations prior to a law being violated, you stated that the rumor was that we were
going to fine you for having the “Alaska Hempfest” and the fine amount would be $100,000. As | explained, AMCO will
not write violations if no violation of law occurs. | asked you directly if there would be sale of marijuana and/or marijuana
products or onsite consumption at the 3™ Annual Alaska Hempfest being held on June 22,23 & 24 at Flag Day Fest
Grounds, 700 S. Half Curl Drive in Wasilla, Alaska and you informed me that there would be no onsite consumption or
public consumption as well as no sale of marijuana and/or marijuana product.

You also explained that the event was to promote and educate the uses of marijuana and hemp.

After our discussion, | checked some of the information that you posted regarding the 3" annual Alaska Hempfest. From
what | saw and what you explained, there would be a violation of law. You advertise that with a “VIP Membership” for
$50, one of the “perks” would be “VIP ONLY Smoking/Dab tent during festival!” It is also advertised that a “buffet of
specially prepared infused delicacies” would be available nightly in the VIP lounge, these examples would violate AS
17.38040. One of the post Alaska Hempfest also seems to encourage public consumption, it states in essence that
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individuals who are attending the Hempfest should stop by the retail marijuana shops and then stop by a glass shop to
purchase a pipe. This gives the appearance that you are encouraging and open to attendees consuming marijuana during
your festival.

Sec. 17.38.040. Public consumption banned, penalty.

It is unlawful to consume marijuana in public. A person who violates this section is guilty of a violation punishable by a
fine of up to $100.

I have attached a letter from the AG concerning the opinion on public consumption.

I hope that you understand that having VVIP’s or anyone consuming marijuana and/or marijuana product during your event
would be considered a violation of law. | also am asking that you respect the state’s laws as these types of events, especially
when sponsored by our marijuana licensees, can blur the line between what is legal and what is not.

If any of these occur during your event, the information will be presented to the marijuana control board. | will be
forwarding this information to the Alaska State Troopers.
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If you have any questions, please feel free to contact me.

Respectively,

James Hoelscher

James Hoelscher
Special Investigator II

Enforcement Supervisor
Alcohol & Marijuana Control Office
550 W. 7" Ave, Suite 1600

Anchorage, AK 99501
Office (907) 269-0353

Cell (907) 891-9660
james.hoelscher@alaska.gov
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From: Dinegar. Harriet C (LAW)
To: Alaska Hempfest
Cc: Hoelscher, James C (CED); McConnell, Erika B (CED); Marijuana Licensing (CED sponsored); Oates. Sarah D (CED); Adams. Steven D (DPS); Duxbury.

Michael W (DPS); Nelson, Patrick S (DPS); Bankowski, Joe (CED); Chiesa, Michael R (CED); Davies, Jason M (CED); Hamilton, Joe (CED); Johnson, Steven M
(CED); Rukes, Jeffrey B (CED); Stonecipher, Amanda M (CED); Whiteman, Kendrick J (CED); Oates, Sarah D (CED)

Subject: RE: 3rd annual Alaska Hempfest

Date: Tuesday, July 03, 2018 10:43:39 AM

Ms. Raapana, as you know, | am the attorney for the marijuana control board. I'm not working for Hempfest and my email to you of
June 22 was not offered as legal advice to you or Hempfest. | did not set out the law on public consumption of marijuana on public
property. | did tell you that consumption in public is against the law, and that consumption on the site of your event would be
considered public consumption and illegal, no matter how you chose to characterize the location. That remains my client’s position.
Therefore, your request for reimbursement for lost revenue is denied. As for your question about where to go with your continuing
grievances against AMCO, | suggest you get your own lawyer. I'll be happy to discuss this with her/him at any time.

Thank you for your time. Have a safe holiday.

Harriet Dinegar Milks
Assistant Attorney General
Commercial and Fair Business Section
Dimond Courthouse, Juneau, Alaska
Main telephone number: 907-465-3600
Direct line: 907-465-2123

From: Alaska Hempfest [mailto:alaskahempfest@gmail.com]

Sent: Monday, July 02, 2018 7:42 PM

To: Dinegar, Harriet C (LAW)

Cc: Hoelscher, James C (CED); McConnell, Erika B (CED); Marijuana Licensing (CED sponsored); Oates, Sarah D (CED); Adams, Steven D
(DPS); Duxbury, Michael W (DPS); Nelson, Patrick S (DPS); Bankowski, Joe (CED); Chiesa, Michael R (CED); Davies, Jason M (CED);
Hamilton, Joe (CED); Johnson, Steven M (CED); Rukes, Jeffrey B (CED); Stonecipher, Amanda M (CED); Whiteman, Kendrick J (CED)
Subject: Re: 3rd annual Alaska Hempfest

Good afternoon Ms. Dinegar,

Thank you for clarifying the law regarding public consumption on public property. As our event was held on private
property, it was arelief to learn AMCO has no authority over what we do on private property, as the cited statute only
appliesto public land.

Welost several vendors and sponsors because of the threats made by AMCO in regards to participation in our protestival
which they knew was on private property. One of them was a new diamond sponsor. | felt it was my responsibility to warn
all our vendors and sponsors that AMCO was making threats and some chose to leave, others cancelled their support. The
lingering AMCO threat clouds our business plans and is killing the peaceful, harmonious vibe our event is known for. Now
we are aready losing money on next years festival because people are waiting to see if we get fined like Cannabis Classic
did.

| wastold by attendees after the event they witnessed agents taking pictures of the cannabis business booths and guests
inside the 21+ area. Y et, | specifically asked in my first response that any agents from AMCO check in with me prior to
entering our festival. Many guests expressed concerns that these photos will be used against them in some way. Under what
authority can AMCO trespass onto private property and take clandestine photos of guests attending an event on private
property? If it wasn't AMCO, i apologize for the assumption.

My bottom line right now is this:

| would like to be reimbursed for all lost revenue that resulted from AMCO causing Attorney Lance Wellsto tell his clients
to disassociate from us because i was going to be fined 100k, and the further confusing assertions made by AMCO in this
thread that caused me to warn away paying affiliates. With what agency or court would i file in for redress of these
grievances?

Last year, in 2017, we lost a venue after AMCO told the owner of Fox Run her liquor license was in jeopardy because they
knew for afact our Hempfest guests would be smoking pot in her bar. | tried to get in touch with the board via phone and
email but got no response. | figured it was a fluke made by a new board still working out the kinks and decided to let it rest.
But, now that it's escalated, and AMCO continues to cost us money we dont have, since we are a free to the public
educational and political event, i can't afford to wait to see what they decide to do to us next. So, if the board has any
legitimate enforcement authority over us or our affiliates or guests, or if any enforcement agency intends to cite or fine me
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or anyone associated with our business for being part of Alaska HEMPFEST 2018 held on private property, please clarify
that for me.

Thank you,

Niki Raapana

Director, AlaskaHEMPFEST

907 320 0126

On Friday, June 22, 2018, Dinegar, Harriet C (LAW) <harriet.dinegar@al aska.gov> wrote:

Good afternoon, Ms. Raapana. | am the Assistant Attorney General who is assigned to represent and advise the state’s marijuana
control board.

I’m responding to your email to Chief Hoelscher to clear up a misunderstanding it appears you have about public consumption of
marijuana. It’s not an uncommon misconception, and my office has been very consistent in trying to make sure everyone gets the
same message about what the law is and how we expect people to treat marijuana.

If you are having an event on public land, it’s a public place and any consumption there will be against our state law, AS
17.38.040.

Our regulations say that parks are “public” places. 3 AAC 306.990(a)(6)(B). Calling one particular tent or campsite a “VIP” or
“private” does not change its status as being a public place for the purpose of this law. It's not like a home or a club that is not open
to the public. You and your group are members of the public and that is why you are there — to enjoy the public park. So, allowing
consumption in one tent or place you call “VIP” or “restricted to over 21” does NOT comply with our law. It will be illegal to permit
consumption of marijuana anywhere in the public park.

As for your comparison of this with a beer fest where beer is drunk in public places, beer is not the same as marijuana. It is
consumed in public places and even in the open at many restaurants and beer gardens. There is no statewide prohibition on that.
There is such a prohibition on consuming marijuana. The law may change and there are many people who wish it had already
changed, but it hasn’t yet. Consuming marijuana in public places is illegal in Alaska.

If you have an event in a public park and you allow consumption of marijuana there, you will be violating our laws. If AMCO’s
enforcement officers find that public consumption is being permitted at your festival, they will have no choice but to act to enforce
our laws. This may include issuance of citations and/or imposition of a civil fine. Hopefully, no laws will be violated.

Thank you for your time and consideration.

Harriet Dinegar Milks
Assistant Attorney General
Commercial and Fair Business Section
Dimond Courthouse, Juneau, Alaska
Main telephone number: 907-465-3600
Direct line: 907-465-2123

From: Alaska Hempfest [mailto:alaskahempfest@gmail.com]
Sent: Friday, June 22, 2018 8:50 AM

To: Hoelscher, James C (CED)

Cc: McConnell, Erika B (CED); Dinegar, Harriet C (LAW); Marijuana Licensing (CED sponsored); Oates, Sarah D (CED); Adams, Steven D
(DPS); Duxbury, Michael W (DPS); Nelson, Patrick S (DPS); Bankowski, Joe (CED); Chiesa, Michael R (CED); Davies, Jason M (CED);
Hamilton, Joe (CED); Johnson, Steven M (CED); Rukes, Jeffrey B (CED); Stonecipher, Amanda M (CED); Whiteman, Kendrick J (CED)
Subject: 3rd annual Alaska Hempfest

Hi James,

I need to clarify the error in this paragraph above where you wrote:

" | asked you directly if there would be sale of marijuana and/or marijuana products or onsite consumption at the 3rd Annual Alaska Hempfest being
held on June 22,23 & 24 at Flag Day Fest Grounds, 700 S. Half Curl Drive in Wasilla, Alaska and you informed me that there would be no onsite
consumption or public consumption as well as no sale of marijuana and/or marijuana product.”

Thisisslightly incorrect. | informed you that there would be no consumption in public areas at the festival, and there will be no sales of marijuana or
marijuana products allowed anywhere at the festival.
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| do not think our event violates any substantial portions of current law. But i will inform our attendees of your understanding of the laws and the
enforcement power your board assumes over political events such as ours.

Y ou said, during our phone conversation, that our telling guests to purchase their cannabis at alegal recreational store prior to attending our cannabis
educational protestival was like a beer fest where beer consumption is not allowed and the hosts encourage attendees to purchase beer off site prior to
attending the beer fest. When has there ever been a beer fest where nobody is allowed to drink beer?

Many voters were not aware that Ballot Measure 2 did not legalize marijuanalike alcohol, as the ad campaign deceptively told them usit would. The
right of the people to consume cannabisin the privacy of their own homes was already established under Ravin. Voters outside the fully informed
prospective legal cannabis businesses expected cannabis and cannabis users to be free to consume cannabis the same way alcohol users consume beer,
wine and spirits. | am not alone in wondering exactly how legalization made it less legal to consume cannabis than before it was legalized.

Alaska Hempfest is a free speech event and a peaceful assembly of the people protected under the First Amendment. Our goal isto respect the laws and
abide by them to the best of our ability. Asi said, there will be no public consumption of acohol or cannabis during our event. Our VIP, over 21 areaand
private campsites are not open to the public. We think this satisfies our legal obligation to uphold the new law.

Please be sure to have any enforcement officers you send to our protestival to check in with me prior to entering our event so that every one knows who
they are and why they are here. | will give them three minutes on the main stage to inform attendees of their intentions and reason for attending. | think
that would be a great way to start a meaningful dialogue between our government and the citizens they are sworn to represent.

Most sincerely,

Niki Raapana

Director, Alaska HEMPFEST
907 320 0126

On Thu, Jun 21, 2018 at 11:17 AM, Hoelscher, James C (CED) <james.hoel scher @al aska.gov> wrote:
Ms. Niki Raatana,

| appreciate you reaching out to me for clarification on rumors that you said you were hearing. | want to follow up our
conversations that we had with an email.

AMCO does not determine fines or violations prior to alaw being violated, you stated that the rumor was that we were
going to fine you for having the “ Alaska Hempfest” and the fine amount would be $100,000. As | explained, AMCO will
not write violationsif no violation of law occurs. | asked you directly if there would be sale of marijuana and/or marijuana
products or onsite consumption at the 34 Annual Alaska Hempfest being held on June 22,23 & 24 at Flag Day Fest
Grounds, 700 S. Half Curl Drivein Wasilla, Alaska and you informed me that there would be no onsite consumption or
public consumption as well as no sale of marijuana and/or marijuana product.

Y ou aso explained that the event was to promote and educate the uses of marijuana and hemp.

After our discussion, | checked some of the information that you posted regarding the 3" annual Alaska Hempfest. From
what | saw and what you explained, there would be a violation of law. Y ou advertise that with a“VIP Membership” for $50,
one of the “perks’” would be “VIP ONLY Smoking/Dab tent during festival!” It is also advertised that a“buffet of specially
prepared infused delicacies’ would be available nightly in the VIP lounge, these examples would violate AS 17.38040. One
of the post Alaska Hempfest also seems to encourage public consumption, it statesin essence that individuals who are
attending the Hempfest should stop by the retail marijuana shops and then stop by a glass shop to purchase a pipe. This
gives the appearance that you are encouraging and open to attendees consuming marijuana during your festival.

Sec. 17.38.040. Public consumption banned, penalty.
It isunlawful to consume marijuanain public. A person who violates this section is guilty of aviolation punishable by afine
of up to $100.

| have attached a letter from the AG concerning the opinion on public consumption.

| hope that you understand that having VIP's or anyone consuming marijuana and/or marijuana product during your event
would be considered a violation of law. | also am asking that you respect the state’ s laws as these types of events, especially
when sponsored by our marijuana licensees, can blur the line between what islegal and what is not.

If any of these occur during your event, the information will be presented to the marijuana control board. | will be
forwarding thisinformation to the Alaska State Troopers.
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If you have any questions, please feel free to contact me.

Respectively,

James Hoel scher

James Hoelscher

Special Investigator II
Enforcement Supervisor

Alcohol & Marijuana Control Office
550 W. 7t Ave, Suite 1600

Anchorage, AK 99501

Office (907) 269-0353

Cell (907) 891-9660
james.hoelscher@alaska.gov

|
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